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DECISION
Statement of the Case

Gregory Z. Meyerson, Administrative Law Judge. Pursuant to notice, | heard this
case in Las Vegas, Nevada, from December 15 through 19, 2003! and from January 13 through
15, 2004. Local Joint Executive Board of Las Vegas, Culinary Workers Union, Local 226 and
Bartenders Union, Local 165, AFL-CIO, a/w Hotel Employees and Restaurant Employees
International Union, AFL-CIO (the Union or the Charging Party), filed an original and an
amended unfair labor practice charge in case 28-CA-18851 on July 11 and August 29, 2003,
respectively, and filed an original and an amended unfair labor practice charge in case 28-CA-
19017 on September 25 and October 31, 2003, respectively.2 Based on those charges as
amended, the Regional Director for Region 28 of the National Labor Relations Board (the
Board) issued a consolidated complaint on November 4, 2003. The complaint alleges that
Aladdin Gaming LLC (the Respondent or the Employer) violated Section 8(a)(1) and (3) of the
National Labor Relations Act (the Act). The Respondent filed a timely answer to the complaint
denying the commission of the alleged unfair labor practices.

1 All dates are in 2003 unless otherwise indicated.
2 See G.C. Exh. 1(a), (b), (c), (d), (0), (p), (q), and (r).
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All parties appeared at the hearing, and | provided them with the full opportunity to
participate, to introduce relevant evidence, to examine and cross-examine witnesses, and to
argue orally and file briefs. Based upon the record,3 my consideration of the briefs filed by
counsel for the General Counsel, counsel for the Charging Party, and counsel for the
Respondent, and my observation of the demeanor of the witnesses,* | now make the following
findings of fact and conclusions of law.

Findings of Fact
I. Jurisdiction

The complaint alleges, the answer admits, and | find that the Respondent is a Nevada
corporation, with an office and place of business in Las Vegas, Nevada (herein called the
Respondent’s facility), where it has been engaged in the business of operating a resort hotel
and gaming casino. Further, I find that during the 12-month period ending July 11, 2003, the
Respondent, in the course and conduct of its business operations, derived gross revenues in
excess of $500,000; and that during the same period, the Respondent purchased and received
at its Las Vegas, Nevada facility goods valued in excess of $5,000 directly from points located
outside the State of Nevada.

Accordingly, | conclude that the Respondent is now, and at all times material herein has
been, an employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the
Act.

Il. Labor Organization

The complaint alleges, the answer admits, and | find that at all times material herein, the
Union has been a labor organization within the meaning of Section 2(5) of the Act.

lll. Alleged Unfair Labor Practices
A. The Dispute

The General Counsel’s complaint sets forth over 100 separate unfair labor practices
allegedly committed by the Respondent. Specifically, 29 supervisors and agents are alleged in
the complaint as having committed these violations of the Act. The alleged unfair labor
practices enumerated in the complaint in general fall into the following categories: interrogating
employees about their union sympathies; surveillance of union activities; promulgation and
enforcement of an overly broad and discriminatory rule prohibiting employees from wearing
union buttons or talking about the Union; threatening employees because of their union activity;
telling employees that it would be futile for them to select the Union as their bargaining

3 Counsel for the Charging Party filed with the undersigned an unopposed Motion to Correct
the Transcript. | hereby grant that motion, and admit the document into evidence as C.P. Exh.
6. Accordingly, the transcript of this proceeding is corrected as reflected in the motion.

4 The credibility resolutions made in this decision are based on a review of the testimonial
record and exhibits, with consideration given for reasonable probability and the demeanor of the
witnesses. See NLRB v. Walton Manufacturing Company, 369 U.S. 404, 408 (1962). Where
witnesses have testified in contradiction to the findings herein, | have discredited their
testimony, as either being in conflict with credited documentary or testimonial evidence, or
because it was inherently incredible and unworthy of belief.
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representative; promises of benefit in exchange for abandonment of union support; making
changes in employees’ terms and conditions of employment because of their union activity; and
disciplining or discharging employees because of their support for the Union.

The Respondent takes the position that the Union’s conduct preceding the incidents in
guestion, in combination with the Union’s filing of unfair labor practice charges in this matter,
constitutes an abuse of the Board’s process. Further, it denies the commission of any unfair
labor practices, but alleges that if any such violations of the Act occurred, they should be viewed
as nothing more than de minimis. According to the Respondent, it is the Union’s conduct that
has been egregious, allegedly involving a campaign of coercion and harassment of the
Respondent.

B. Facts and Analysis
1. Background

The Respondent operates a major hotel and casino on the “strip” in Las Vegas, Nevada.
The Respondent’s overall workforce is approximately 3000, and the housekeeping and food and
beverages departments, which are involved in this proceeding, have a compliment of about
1300 to 1450 employees. Although the Union had apparently made some efforts to organize
the Respondent’s employees in the past, that effort was energized and became rather open and
vocal when on May 30, 2003, various employees first appeared at work wearing union
committee leader buttons. The Respondent contends that its managers and supervisors were
surprised by this sudden appearance of employees wearing union buttons at work. It argues
that the Union initiated this tactic in an effort to catch the Respondent’s mangers and
supervisors “off guard,” and cause them to inadvertently commit unfair labor practices.
According to counsel for the Respondent, the Union intended to use any complaint issued by
the General Counsel in a “campaign of coercion and harassment.” The Union has allegedly
attempted to injure the Respondent’s business by advising travel agents, customer groups,
convention planners, and the media of the issuance of the complaint. Groups and individuals
are then allegedly asked by the Union and its supporters not to patronize the Respondent’s
facility.

In the Respondent’s view, the Union’s actions have all been taken with the ultimate aim
of forcing the Respondent to recognize the Union as the bargaining representative for a targeted
group of employees. A letter seeking voluntary recognition was apparently sent by the Union to
the Respondent on about June 19, 2003. The Respondent has declined to recognize the Union,
and is allegedly insisting that if the Union believes it represents a majority of the employees in
an appropriate bargaining unit, that the Union file for a representation election with the Board. It
is the Respondent’s contention that, rather than file for an election, the Union intends through its
public campaign to force the Respondent to recognize the Union. The filing of unfair labor
practice charges by the Union is, in the Respondent’s opinion, just one part of that effort.

The Charging Party addresses the Respondent’s “affirmative defenses” directly in
counsel’'s post-hearing brief. Counsel for the Union argues that her client has in no way abused
the processes and procedures of the Board through the filing of unfair labor practice charges.
Counsel claims this is patently true, in view of the fact that the General Counsel found merit to
many of these charges. Counsel points out that there is no evidence or any finding that the
Union has violated any provision of the law by its actions in attempting to organize the
Respondent’'s employees, or to obtain recognition from the Respondent.
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| agree with counsel for the Union. In filing charges with the Board, the Union is
petitioning the government. The First Amendment to the United States Constitution protects
such petitioning. Even assuming, for the sake of argument, that the Union’s action in filing
unfair labor practice charges was for a retaliatory purpose, such filing would not impose a
liability on the Union, unless the charges filed were also “objectively baseless.”
Correspondingly, filing charges that are “reasonably based but unsuccessful” reflect genuine
grievances and give voice to public concerns. Accord, BE&K Construction v. NLRB, 536 U.S.
516, 523 (2002).

Having reviewed the evidence in this case, | am convinced that the unfair labor practice
charges cannot be characterized as “objectively baseless.” That is not to suggest that ultimately
all the charges will be found to have merit. However, they all seem to be, if not more, at least
reasonably based. Further, as counsel for the Union points out, the Act protects public rights,
not private interests. Thus, even if the Union had some “improper motives,” it is the public right
that must be vindicated and the statute that must be effectuated. The Board is not a “court of
equity,” and refusing to remedy a violation of the Act because a charging party stands with
“unclean hands,” would obviously be an abrogation of the Board’s statutory duty. See The
Goodyear Tire & Rubber Co., 271 NLRB 343, 346 fn. 10 (1984); Precision Concrete, 337 NLRB
No. 33 (2001), enf. denied in part on other grds. 334 F.3d 88 (D.C. Cir. 2003).

Also, as counsel for the Union correctly points out, a labor organization is not obligated
to file an election petition with the Board. There is certainly nothing inherently wrong with the
Union requesting voluntary recognition from the Respondent, and a “card check” to determine
majority status is a well used and legitimate method of establishing whether a union has been
selected by a majority of the employees as their collective-bargaining representative. MGM
Grand Hotel, 329 NLRB 464, 465 (1999). Of course, the Respondent is perfectly within its legal
right to decline such voluntary recognition, instead insisting that the Union petition the Board for
a representation election.

As the Respondent argued, it is clear from documents subpoenaed from the Union that
the Union has attempted to publicize the complaint in this matter. It is fairly obvious that this
has been done with the goal of embarrassing the Respondent and causing it economic harm.
Thus, bringing pressure on the Respondent to settle the case in some manner acceptable to the
Union. In any event, there can be no doubt that the Union has a First Amendment right to
publicize its dispute with the Respondent, including through distribution of the complaint.

None of this relieves the Respondent of the obligation not to commit unfair labor
practices. Like any other employer or union, the Respondent must exercise care not to violate
the Act. Therefore, we are back where we began, with the General Counsel charging the
Respondent with numerous unfair labor practices and the Respondent denying the commission
of any such conduct. It now remains to be seen whether counsel for the General Counsel can
meet his evidentiary burden.

As will be obvious below, | intend to follow the sequential outline of the complaint, and
address each allegation in the complaint in chronological order.
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2. Alleged Section 8(a)(1) Violations

Complaint paragraph 5(a) alleges that on about May 30, 2003, the Respondent, through
Gary Munsie,® interrogated its employees about their union membership, activities, and
sympathies.

All parties agree that by design, the Union had its union committee leaders wear buttons
identifying them as such at the Respondent’s facility beginning on the morning of May 30, 2003.
The Respondent takes the position that its managers and supervisors were “surprised” by this
unexpected action, and some of them were uncertain whether employees were permitted under
the Respondent’s policies to wear such buttons while at work. Counsel for the Respondent
appears to contend that until the Respondent’s management was able to consult with legal
counsel, any inadvertent comment by a supervisor about an employee’s button was harmless,
non-coercive and, at its worst, should be considered de minimis. | disagree. “Surprise” is
simply not a defense to an employer’s interference with employees’ Section 7 rights. Each
individual statement by a supervisor must be viewed under the particular circumstances of the
incident in order to determine if the law has been violated, without considering whether or not
the supervisor was surprised. That old adage that “ignorance of the law is no excuse” is
accurate in this instance, although “surprise” can be substituted for ignorance.

It is axiomatic that in the absence of special circumstances, an employee’s wearing of
union buttons while at work is protected activity under Section 7 of the Act. Republic Aviation
Corporation v. NLRB 324 U.S. 793 (1945); Burger King Corp., 265 NLRB 1507 (1982). Clearly,
in finding that employees in most situations have the right to wear inoffensive union buttons
while at work, the Supreme Court and the Board are attempting to balance the right of
employees to express pro-union sentiments under Section 7 of the Act, with an employer’s right
to operate its business. In the matter at hand, it is important to note that counsel for the
Respondent never takes the position that for some reason the employees who wore union
buttons while at work should not have been able to do so legally.

The General Counsel alleges that comments made by various supervisors to employees
about their union committee leader buttons constituted unlawful interrogation. In determining
whether a supervisor’s questions to an employee about his union activities were coercive under
the Act, the Board looks to the “totality of the circumstances.” Rossmore House, 269 NLRB
1176 (1984), affd. sub nom. In Medcare Associates, Inc., 330 NLRB 935 (2000), the Board
listed a number of factors considered in determining whether alleged interrogations under
Rossmore House were coercive. These are referred to as “Bourne factors,” so named because
they were first set forth in Bourne v. NLRB, 332 F.2d 47, 48 (2™ Cir. 1964). These factors
include the background of the parties’ relationship, the nature of the information sought, the
identity of the questioner, the place and method of interrogation, and the truthfulness of the

reply.

Gary Munsie, assistant beverage manager, was an admitted supervisor of the
Respondent during the dates in question. Irelda Reyes, cocktail waitress, testified that she first
wore her union committee leader button on May 30. At approximately 1:00 p.m., while in a bar
service well, she was approached by Munsie, who looked at her button and asked her if she

5 The complaint was amended numerous times during the course of the hearing to correct
the spelling of names, change job titles, add allegations, delete allegations, and make other
changes. The answer was also amended to make admissions and denials. All references to
the complaint or answer are as finally amended.
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were a “Communist.” Reyes replied, “No, why would you say that?” According to Reyes,
Munsie responded, “I think you are.” Larry Johnson, bartender, testified that on that same day
he also wore his union committee leader button for the first time. At about 12:30 p.m. he was
working at the Sports Bar when approached by Munsie. According to Johnson, Munsie pointed
to his button and asked, “What, are you a Communist now?” Johnson replied, “It's something |
feel is right to do and | don't care to discuss it on company property.” Munsie did not testify, and
the Respondent did not deny that the words alleged by Reyes and Johnson were spoken by
Munsie.b

Reyes and Johnson acknowledged that they had no further discussions with Munsie
about this matter, and further that they were not prevented from continuing to wear the buttons.
It is apparently the Respondent’s position that the comments made by Munsie were intended
either to be a joke, or an expression of personal opinion privileged under Section 8 (c) of the
Act. In either event, the Respondent contends that these comments did not constitute unlawful
interrogation. | disagree.

Johnson testified that he did not believe that the comment was just a friendly joke. He
felt the remark was intended to express the Respondent’s belief that “the Union’s against
management,” and that Communists and the Union were both bad. Similarly, Reyes testified
that she did not think that Munsie was joking with her, and that, although she laughed, it was her
attempt to handle the remark by “play[ing] it off.” | share the feelings of Reyes and Johnson that
Munsie’s comment was not intended as a friendly joke. Rather, it would be reasonable for most
employees to assume that such a comment was intended in a derogatory way.” Further, it
would also be reasonable for most employees to perceive Munsie’s remark as a veiled “threat of
reprisal,” thus removing the remark from the privileged expression of personal opinion under
Section 8(c) of the Act.

Based on the “totality of the circumstances,” | believe Munsie’s comments made to
Reyes and Johnson were coercive under the Act. Here was the supervisor of the two
employees making derogatory comments about them in relation to their wearing union buttons
on the very first day they exercised their Section 7 rights by doing so. Munsie’s comments were
surely intended to elicit responses from the employees, containing privileged information about
their union activity and that of others. Their reluctance to give him any privileged information
does not detract from the coerciveness of Munsie’s comments. Rossmore House, supra;
Medcare Associates, supra.

Counsel for the Respondent cites a number of Board cases which stand for the
proposition that a supervisory inquiry that flows from the observation of a union button may not
be unlawful interrogation when under all the circumstances the question does not reasonably
tend to interfere with, restrain, or coerce employees in the exercise of their Section 7 rights.
Continental Can Co., 282 NLRB 1363 (1987); Spring City Knitting Co., 285 NLRB 426 (1987);

6 Michael Palladino, bartender, initially testified that on May 30 while wearing his union
committee leader button for the first time, he was approached by Munsie who “probably” asked
him if he were a “Communist.” However, he admitted that he was “not certain,” and when on
cross-examination he was shown a copy of the affidavit that he had given to the Board, he
retracted his earlier testimony.

7 While the undersigned has only empirical evidence, rather than statistical, to support this
proposition, | feel confident that a significant majority of the American public would view being
described as a Communist as a strongly derogatory comment. This is especially true when the
person making the comment is a supervisor, who is directing the remark to a subordinate.



10

15

20

25

30

35

40

45

50

JD(SF)-40-04

UARCO, Inc., 286 NLRB 55 (1987). However, these cases are distinguishable from the matter
at hand, where the comments made by the supervisor were derogatory, threatening, and
intended to place the employees in a position where they would likely feel it necessary to defend
themselves, or to disclose privileged union activity. Simply put, Munsie’s reference to Reyes
and Johnson as Communists was intended to embarrass them and to “put them on the spot.”
As such, it would certainly tend to have a chilling effect on employee Section 7 rights.

Based on the above, | conclude that on about May 30, the Respondent, through Gary
Munsie, unlawfully interrogated employees, in violation of Section 8(a)(1) of the Act, as alleged
in paragraph 5(a) of the complaint.

Paragraph 5(b) of the complaint alleges that on about May 30, the Respondent, through
Michael Duhon, promulgated and enforced an overly broad and discriminatory rule prohibiting
its employees from wearing union buttons.

Michael Duhon was the Respondent’s beverage supervisor. Julie Wallack, cocktalil
server, testified that on May 30 she wore her union committee leader button for the first time.
She was working in the Zanzibar service well at the Respondent’s facility at about 10:30 a.m.
when, according to Wallack, Duhon approached and told her to “immediately” take the button
off. She refused and Duhon repeated that she needed to “take it off now.” Wallack testified that
she told Duhon she had the right to wear the button, and he was violating the law by asking her
to remove it. She alleged that Duhon replied that he did not know about that, and would check
on it. However, Duhon did not further mention the matter to her.

Duhon’s testimony is somewhat different. He acknowledged approaching Wallack on
the date in question, observing that she was wearing the button, and asking her the question,
“Can you be wearing that?” She replied in the affirmative, and Duhon allegedly said “okay.” He
subsequently checked with Brian Lerner, vice president of food and beverage, and was
informed that Wallack had the right to wear a union button while at work. He said nothing
further to her about the matter. Duhon specifically denied ever telling Wallack to remove the
button.

| credit Wallack’s version of this event. It is highly implausible that Duhon, a supervisor,
would ask Wallack, an employee, whether she could wear a union button while at work. Of
course, a supervisor does not generally ask an employee if she can behave in a certain way.
Rather, supervisors generally tell employees how to behave. In my view, that is precisely what
Duhon did, instructing Wallack twice to remove her union button. Further, even though Duhon
finally told Wallack that he would check on her alleged right to wear the button, he had already
directed her to remove it. The damage was already done, and was not simply rectified by his
statement that he would check on the matter.

The Respondent’s employee handbook, apparently distributed to all new employees,
states that, other than name badges, “[n]o other pins or badges may be worn on the uniform,
unless provided by the company.” (Res. Exh. 4, p. 25.) Such a rule is overly broad, and its
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maintenance is illegal, even if there is no evidence of enforcement.8 IRIS USA, Inc., 336 NLRB
1013, fn. 4 (2001); Freund Baking Co., 336 NLRB 847, fn. 5 (2001); TeleTech Holdings, Inc.,
333 NLRB 402, 403 (2001); Brunswick Corp., 282 NLRB 794, 795 (1987). A rule such as this
clearly interferes with employees’ Section 7 right to wear non-offensive union buttons while at
work. Republic Aviation Corporation, supra; Burger King Corp., supra. Further, blanket rules
against wearing union buttons violate Section 7 rights, even without discrimination.® Meyer
Waste Systems, 322 NLRB 244, 244 (1996); St. Luke’s Hospital, 314 NLRB 434, 435, fn. 5
(1994); Nordstrom Inc., 264 NLRB 698, 701-702 (1982).

Counsel for the Respondent does not claim that supervisors were legally correct in
instructing employees to remove their union buttons. Clearly, the rule maintained in the
handbook and as promulgated and enforced by supervisors was overly broad and
discriminatory. Having concluded that Duhon twice directed Wallack to remove her button, | am
of the belief that his action constituted a violation of the Act. Also, Duhon’s mere statement that
he would “check” on the legality of wearing the union button, after ordering Wallack to remove it,
did not constitute a “repudiation” of his previous order. This is especially true in light of his
failure to ever follow up with Wallack and advise her that the Respondent had no objection to
her wearing the button. Passavant Memorial Area Hospital, 237 NLRB 138, 138-139 (1978);
Ark Las Vegas Restaurant Corp., 335 NLRB 1284, 1289 (2001).

Also, the fact that Wallack continued to wear the button, despite Duhon’s directive to her
to take it off, did not lessen the impact that his statement had in interfering with, restraining, and
coercing employees in their exercise of Section 7 rights. Wallack’s courage in continuing to
engage in union activity cannot be construed in some way as demonstrating that the unlawful
statement of her supervisor was merely de minimis. It would certainly have been reasonable for
Duhon’s statement to have a chilling effect on the willingness of employees to continue to wear
union buttons at work.

Accordingly, | conclude that on about May 30, the Respondent, through Michael Duhon,
promulgated and enforced an overly broad and discriminatory rule prohibiting its employees
from wearing union buttons, in violation of Section 8(a)(1) of the Act, as alleged in complaint
paragraph 5(b).

It is alleged in paragraph 5(c)(1) and (2) of the complaint that on May 30, the
Respondent, by Alberto Munoz, interrogated its employees about their union membership,
activities, and sympathies; and threatened its employees with unspecified reprisals if they
selected the Union as their bargaining representative.

8 While the complaint alleges numerous instances of supervisors promulgating and
enforcing the rule, the complaint is silent as to the maintenance of the rule itself. As noted, the
handbook rule is in evidence. However, the issue of the legality of the rule itself was never
directly litigated. Counsel for the General Counsel never actually challenged the written rule,
and counsel for the Respondent was never put on notice of having to defend it. Accordingly, |
believe it would be inappropriate and a violation of due process for the undersigned to make a
formal finding as to whether the maintenance of the rule in the employee handbook is a
separate violation of the Act, and | decline to do so.

9 Although it is not necessary to show disparate application of the rule in order to establish a
violation of the Act, there was some unrebutted testimony from employee witnesses that the
Respondent had typically permitted small, innocuous personal pins to be worn on employee
uniforms.
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Alberto Meza worked in the Respondent’s steward department. He testified that on
May 30, he first wore a union committee leader button at work. According to Meza, at about
3:00 p.m. he was cleaning the floor in the employee dinning room (the EDR) when he was
approached by executive steward Aberto Munoz, who asked him to come to his office. On the
way to the office, Munoz asked Meza if he was “comfortable” in his job. Mesa answered in the
affirmative, after which Munoz questioned why Meza was “using the union button?” Meza
responded that he had “decided to participate as an organizer.” Allegedly, Munoz replied that
he “felt betrayed.”0 After entering Munoz’ office, Munoz is alleged to have told Meza that he
“should think what [he] was doing, to think about [his] work, to think about [his] family, ... to think
about [his] future.” Further, Munoz is alleged to have said that if the Union came into the facility
that the Respondent would have to “pay more money for [the employees,] and ... [the
employees] would be less governable.” After this comment, Meza returned to work.

Meza testified that the following day, May 31, at about the same time, Munoz, who was
accompanied by banquet supervisor Leno Espinoza, again approached him.11 The three men
had a conversation behind the linen dock where, according to Meza, they told him about bad
experiences that they and others had previously had with the Union. Munoz allegedly asked
Meza “again to desist being a committee leader,” and that he “could help [Meza not] have any
kind of contact with the [Union].” That was essentially the end of the conversation.

However, the version of the conversation as told by Munoz and Espinoza is somewhat
different. Munoz recalled only one such conversation with Meza, and that occurred on May 30,
and was conducted in the presence of Espinoza in the back hallway near the EDR. According
to Munoz, Meza approached them and asked if he could talk with them. Allegedly Meza
complained that “he was getting a lot of looks from everybody that day” because he was
wearing the union button. In his testimony, Munoz denied that he asked Meza why he was
supporting the Union, but, rather, that Meza volunteered that “ the reason why he joined the
Union was because of the insurance.” The three men then allegedly discussed medical
insurance, with Munoz expressing his opinion that the insurance that the Respondent currently
offered its employees was superior to that offered by employers with union contracts. According
to Munoz, the conversation ended with him telling Meza that everyone was entitled to his or her
own opinions, and with Meza expressing how comfortable he felt working for the Respondent.
Munoz testified that he got along well with Meza, so well, in fact, that in July he nhominated Mesa
for employee of the quarter. Espinoza testified, substantially in support of Munoz’ version of the
conversation with Meza. He also recalled only the one conversation, which allegedly occurred
on May 30.

| credit Meza’s version of these events. The story told by Munoz and Espinoza was, in
my view, not particularly plausible. It seemed artificial, and as if only a part of the story was
being told, that part which was favorable to the Respondent. Further, although Espinoza
acknowledged that he and Munoz were good friends, he testified that they had not spoken
about the conversation with Meza since the events in question. This simply defies credulity, and
considering the similarity in their testimony, | suspect that Munoz and Espinoza not only
consulted with each other, but also decided on a script for their appearance at the hearing.
Meza’s testimony was more genuine, and appeared to have the “ring of authenticity” to it.

10 Instead of “felt betrayed,” the transcript reflects the words “betray bunny.” Obviously, this
is an error in transcription, and | will, hereby, correct the transcript to reflect what the witness
clearly testified was said.

11 Munoz is an admitted supervisor. However, Espinoza is not alleged in the complaint, nor
admitted by the Respondent, to be a supervisor.
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Having credited Meza, | conclude that Munoz’ conversation with him on May 30
constituted unlawful interrogation of Meza’s union activity. When the “totality of the
circumstances” are considered, Munoz’ questions are coercive. Rossmore House, supra,
Medcare Associates, Inc., supra. Munoz removed Meza from his work and brought him to the
supervisor’s office, asking him along the way whether he was “comfortable” in his job and why
he was wearing a union button. Further, Munoz’ statement that he felt betrayed by Mesa’s
decision to support the Union was obviously intended to cause Meza maximum discomfort, and
to elicit a response likely to include a disclosure of privileged information about the union
campaign. The fact that the two men had a friendly relationship may very well have made the
interrogation even more coercive. Under those circumstances, the statement of betrayal would
have made Meza feel all the worse. See Acme Bus Corp., 320 NLRB 458, 458 (1995), enfd
198 F.3d 233 (2d Cir. 1999). Also, the interrogation occurred along with the threat of
unspecified reprisals.

The credible testimony of Meza established that on both May 30 and 31, Munoz
threatened him with reprisals because of his support for the Union. The statements made by
Munoz in his office on May 30 that Meza should “think” about what he was doing, about his
future, about his family, and about his work were all intended to leave Meza with the impression
that if he continued to support the Union something bad would happen. There was nothing
ambiguous about this statement, but just in case Meza missed the connection with the Union,
Munoz mentioned that if the Union were successful in organizing the facility, it would cost the
Respondent “more money” and the employees would be “less governable.” Further, the
following day, in the presence of Espinoza, Munoz suggested that Meza “desist being a
committee leader,” and informed Meza that he could help him leave the Union.

While | believe that the meaning of Munoz’ words were plain and simple, if they were not
entirely clear, the Board still holds employers liable for all threats that could reasonably tend to
be coercive, even if the statement is oblique, ambiguous, or nonsensical. See Fixtures Mfg.
Corp., 332 NLRB 565, 565 (2000); Boydston Electric, Inc., 331 NLRB 1450, 1450 (2000); Tim
Foley Plumbing Svc., Inc., 331 NLRB 1450, 1450 (2000). When Munoz brought up Meza's
future, his job, and his family in connection with the Union, what else could Meza have thought,
but that if he continued to support the Union something unpleasant was going to happen?
Based on Meza's credible testimony, | conclude that Munoz’ statements to him on May 30 and
31 constituted threats of unspecified reprisals for continuing to support the Union. These
threats undoubtedly had the capacity to interfere with, restrain, and coerce employees in the
exercise of their Section 7 rights.

Accordingly, | conclude that the Respondent, by Alberto Munoz, on about May 30,
interrogated its employees about their union activities and threatened them with unspecified
reprisals for supporting the Union, all in violation of Section 8(a)(1) of the Act, as alleged in
paragraph 5(c)(1) and (2) of the complaint.

Paragraph 5(d) of the complaint alleges that on about May 30, the Respondent, through
Marlene Nazal, promulgated and enforced an overly broad and discriminatory rule prohibiting its
employees from wearing union buttons under threat of suspension.

Joe Trevino was a food server at the Respondent’s Zanzibar Café. He testified that he
began to wear his union committee leader button at work on May 30. According to Trevino,
assistant café manager Marlene Nazal approached him at about 9:30 a.m. while he was
working in the kitchen and said, “Do me a favor, take off that union button you are wearing.”
Trevino refused and began to explain that he had the right to wear the button, when Nazal
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interrupted him and said that he was not allowed to wear the button in the Café. He testified
that Nazal further said that he “would probably end up having to be sent home,” if he did not
“take the button off.” Trevino continued to refuse to remove the button, and Nazal indicated that
she would be contacting Keith Kawana, Spice Market Buffet manager, about the situation.
About 30 minutes later, Nazal returned to Trevino and told him that she had spoken with
Kawana, who allegedly said that Trevino could continue to wear the button, but “was not
allowed to coerce, intimidate, or force anybody to sign up for the Union.”

Nazal's version of this conversation was somewhat different. She testified that she
noticed Trevino wearing the button of May 30, because he twisted his body to make it more
prominent to her. She approached him asking, “Where [did you] get that?” Trevino allegedly
responded that he was a union representative and had a right to wear it. According to Nazal,
she replied that “I'm gonna find out if you can wear that or not.” She testified that it was her
understanding that employees were not allowed to wear anything on their uniforms that was not
approved by the Respondent. Nazal contacted Kawana to find out. She said that Kawana
indicated that he would get back with her. However, from her testimony it appeared that she
had no further conversation with Trevino about the button. In any event, she denied ever telling
Tevino to remove the button, or to threaten him for wearing it.

| credit Trevino’s version of this conversation. It simply seems more plausible to me.
Frankly, both Trevino and Nazal were difficult withesses, and both became rather testy on
cross-examination. However, in this instance, Trevino’s testimony appeared to me to “ring true,”
while Nazal’s did not. | believe that she told him to take the button off, and warned him that if he
did not do so, that he would probably be sent home. These words seem more likely to have
been said by Nazal, rather than the sanitized version that she testified to.

As | have noted above, it is established Board law that employees have a Section 7 right
to wear union buttons on the job. Republic Aviation, supra; Burger King Corp., supra. Blanket
rules against union buttons violate Section 7 rights, even without discrimination. Meyer Waste
Systems, supra. This principle applies even to uniformed employees in contact with customers.
Ark Las Vegas Restaurant Corp., 335 NLRB 1284, 1284 fn.1 (2001). Therefore, Nazal's
statements to Tevino that he must remove his union button or face being sent home, which was
an obvious euphemism for being suspended, would have likely had a chilling effect on the
willingness of employees to engage in union activities. Thus, interfering with, restraining, and
coercing them in the exercise of their Section 7 rights.

Accordingly, | conclude that the Respondent, by Marlene Nazal, on May 30, promulgated
and enforced an overly broad and discriminatory rule prohibiting its employees from wearing
union buttons under threat of suspension, in violation of Section 8(a)(1) of the Act, as alleged in
paragraph 5(d) of the complaint.

Complaint paragraph 5(e)(1), (2), and (3) alleges that the Respondent, through Brian
Lerner, on May 30, promulgated and enforced an overly broad and discriminatory rule
prohibiting its employees from wearing union buttons under threat of suspension; threatened its
employees with unspecified reprisals for wearing union buttons; and informed its employees that
it would be futile for them to select the Union as their bargaining representative.

As set forth above, Marlene Nazal had already spoken to Joe Trevino about his union
button on the morning of May 30. According to Trevino, about one hour later, he was again
approached by Nazal, who informed him that Brian Lerner, vice-president of food and beverage,
wanted to see him in Lerner’s office. Nazal instructed Trevino to transfer his tables to another
server, and escorted him part of the way to Lerner’s office. Immediately after Trevino entered
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the office, Lerner told Trevino that he “had a problem with a button [Trevino was] wearing.”
Lerner mentioned the Employer’s policy against wearing any buttons or insignia that were not
company related. Lerner asked Trevino to remove the union button and Trevino refused. He
informed Lerner that he had the right to organize on behalf of the Union and to wear the button.
Lerner continued to ask that Trevino remove the button, telling him that another server, Luis,
had been asked to take off his union button and had allegedly done so willingly. As he was still
refusing to take off his button, Lerner informed Trevino that he would “most likely be suspended
pending investigation.”

During the conversation, Lerner discussed his view of the Union’s organizing effort. He
told Trevino, “You guys are not going to win. You're not going to have your way by being hard-
nosed about this. You guys won't be allowed to come in here. The Union won't be coming in
here.” It was at about this point that Lerner invited Keith Kawana, Spice Market Buffet and
Zanzibar Cafe Manager, into the meeting. With Kawana present, Lerner continued to ask
Trevino to remove his button. Toward the end of the meeting Lerner said, “Joe, we’re not your
enemies. We just want you to take that button off.” The meeting concluded with Lerner telling
Trevino to go back to work, that he would speak with Trevino again later that day after he had a
chance to confer with the Respondent’s president, Bill Timmins, and the company attorneys
about the union button. Later that day, Lerner told Trevino that he was still waiting to meet with
Timmins and the attorneys, and he would be contacting him still later to tell him whether or not
he could wear the union button.

According to Trevino, Lerner never did get back to him, nor inform him that he had the
right to wear the committee leader button. It is important to note that Lerner did not testify at the
hearing, and that although Kawana did testify, he did not discuss the meeting with Trevino in
Lerner’s office. Therefore, Trevino's testimony about this meeting was unrebutted.

As has been stated, the Respondent’s employees had the right to wear the union
committee leader buttons while at work. The Respondent’s rule against the wearing of
unauthorized pins and buttons, including union buttons, interferes with employee Section 7
rights. (Cases cited above.) Lerner promulgated and enforced the Respondent’s illegal rule
against the wearing of buttons when he directed Trevino to remove the union button under
threat of suspension, or some other unspecified punishment. The fact that the Respondent’s
supervisors were not successful in getting some employees, such as Trevino, to remove their
union buttons does not provide the Respondent with a defense. As the Board has indicated, “ It
is well-settled that a violation of Section 8(a)(1) does not turn on whether the coercion
succeeded or failed. Rather, the test is whether the conduct reasonably tended to interfere with
the free exercise of employees’ rights under the Act.” J.P. Stevens & Co., Inc., 244 NLRB 407,
408 fn.8 (1979). Also, there was certainly no repudiation of the Respondent’s unlawful rule, as
Lerner never got back to Trevino to inform him that his Employer had no objection to his
wearing the union button.

Further, Lerner made it clear to Trevino that the Union was not going to succeed in its
efforts to organize the Respondent. His statements to Trevino were not in the context of
expressing his own personal opinion. Such statements might have been protected as a free
expression of personal views under Section 8(c) of the Act. Instead, the statements were made
in the context of Lerner’'s demand that Trevino remove the union button and his threat to
suspend Trevino unless he did so. Lerner’s statements clearly contained a “threat of reprisal.”
Thus, specifically removing the statements from the protection of Section 8(c). By informing
Trevino that the Respondent considered the Union’s organizing effort as an act of futility, the
Respondent was interfering with, restraining, and coercing employees in the exercise of their
Section 7 right to support the Union.
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Accordingly, | conclude that the Respondent, by Brian Lerner, on about May 30,
promulgated and enforced an overly broad and discriminatory rule prohibiting its employees
from wearing union buttons under threat of suspension, or other unspecified reprisals, and
informed its employees that it would be futile for them to support the Union, all in violation of
Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(e)(1), (2), and (3).

It is alleged in paragraph 5(f) of the complaint that on about May 30, the Respondent,
through Dimitrios Fotopoulos, promulgated and enforced an overly broad and discriminatory rule
prohibiting its employees from wearing union buttons.

Food server Abraham Mohamed and bus persons Dinora Hernandez and Eva Carrasco
all wore union committee leader buttons on their uniforms on the afternoon of May 30. These
employees testified that at a pre-shift meeting the Zanzibar Café manager, Dimitrios
Fotopoulos, informed the assembled employees that he did not want anyone working on his
shift to wear a union button. Hernandez described Fotopoulos as “very serious” when he made
this statement. Mohamed responded to his supervisor on behalf of the employees that no one
was going to take his or her union button off, and apparently no one did. In any event,
Fotopoulos said that he would check with his superiors about the propriety of wearing the
buttons, and the employees worked their shift without further incident. Fotopoulos apparently
never spoke to the employees again about this matter. Fotopoulos did not testify at the hearing,
and the testimony of the three employees was unrebutted.

For the same reasons as | have expressed above, | continue to find that the statement
by the Respondent’s supervisor that employees were prohibited from wearing a union button on
their uniforms at work constituted interference with, restraint, and coercion of the employees’
Section 7 rights. Being told that they could not wear union buttons would naturally have a
chilling effect on the employees’ willingness to engage in further union activity. This was
especially true where there was no effort made to retract or repudiate the unlawful statement.

Accordingly, | conclude that on about May 30, the Respondent, through Dimitrios
Fotopoulos, violated Section 8(a)(1) of the Act by promulgating and enforcing an overly broad
and discriminatory rule prohibiting its employees from wearing union buttons, as alleged in
complaint paragraph 5(f).

Paragraph 5(g)(1) and (2) of the complaint alleges that on about May 30, the
Respondent, by Charles Clark, interrogated its employees about their union membership,
activities, and sympathies; and engaged in closer supervision of its employees because of their
union activities and support.

Charles “Chuck” Clark was a chef in the Respondent’s Spice Market Buffet.12 On
May 30, Jose Beltran, a cook at the Italian station in the buffet, and Luis Herrera, a cook at the
seafood station in the buffet, first wore union committee leader buttons at work. According to
Beltran, at about 3 p.m. Chef Clark conducted a pre-shift meeting for approximately 15 to 20
employees. Clark looked at Beltran and asked him what he was wearing. Beltran replied that it
was his union button, and Clark allegedly responded, “Oh, it's your union button.” That was the
end of the conversation about the button. Herrera testified that he was also present, and heard

12 The various restaurant chefs are admitted supervisors.
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Clark address Beltran with an, “Oh, is that a union button?” Neither Beltran nor Herrera claim
that Clark asked either man to remove his button. When he testified, Clark did not deny making
a reference to Beltran’s button.

I am of the view that Clark’s reference to Beltran’s union button was an innocent
comment, which did not rise to the level of an unfair labor practice. There was certainly no
interrogation of either Beltran or Herrera, and it was reasonable to expect that by wearing the
committee leader buttons questions would be directed to these men by fellow employees and
even supervisors. The Board has found a range of supervisory inquiries that flow from the
observation of a union button not to constitute unlawful interrogation. Continental Can Co., 282
NLRB 1363 (1987) (employer lawfully asked employee whose hat displayed union buttons,
“what’s all that shit on top of your head?”); Spring City Knitting Co., 285 NLRB 426 (1987)
(employer lawfully asked emplolyee why she was wearing union emblem); UARCO, Inc., 286
NLRB 55 (1987) (employer lawfully asked employees what they were doing wearing pro-union
buttons).

In any event, it is obvious that Clark’s comment was nothing more sinister than a natural
inquiry as to what an employee who worked in his buffet was wearing on the first day that the
buttons appeared. Under the Board’s “totality of the circumstances” standard, this did not
constitute unlawful interrogation. Rossmore House, supra; Medcare Associates, Inc., supra.

This paragraph of the complaint also alleges that Clark engaged in closer supervision of
employees because of their union activity. During their direct examination of witnesses, neither
counsel for the General Counsel nor counsel for the Charging Party offered any probative
evidence in support of this allegation. However, in her redirect examination of employee
witness Jose Beltran, counsel for the General Counsel did attempt to elicit testimony in support
of this allegation. Counsel for the Respondent objected on the basis that he had not gone into
this matter on cross-examination of the witness, and, therefore, counsel for the General Counsel
was attempting to raise matters on redirect examination that were beyond the scope of cross-
examination. After hearing extensive argument from both counsels, | was in agreement with
counsel for the Respondent, and | sustained the objection. Therefore, | precluded counsel for
the General Counsel from questioning Beltran about this matter on redirect examination, and |
shall strike any answer that he gave. There was no probative evidence offered by either
counsel for the General Counsel or counsel for the Charging Party in their cases in chief in
support of this allegation. Thus, the General Counsel failed to meet his burden of proof.

Accordingly, based on the above, | shall recommend the dismissal of complaint
paragraph 5(g)(1) and (2).

Complaint paragraph 5(h) alleges that on about May 30, the Respondent, by Gary
Munsie, interrogated its employees about their union membership, activities, and sympathies.
This paragraph is an exact duplication of the allegation contained in paragraph 5(a), which was
considered above. | assume that the General Counsel merely inadvertently added paragraph
5(h) to the complaint. Accordingly, | shall recommend the dismissal of complaint paragraph
5(h).

It is alleged in complaint paragraph 5(i) that on about May 30, the Respondent, through

Michael Welch, interrogated its employees about their union membership, activities, and
sympathies.
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Azucena Felix was employed by the Respondent in its material control department. Her
immediate supervisor was material control supervisor Michael Welch. Felix testified that she
first wore a union committed leader button on May 30. On that day at approximately 11:00 a.m.,
she received a call on her in-house radio from Welch, who asked Felix to meet him near the
elevators. They then walked to the linen dock. Initially, there was some discussion about
Felix’s request for a day off. Then Welch is alleged to have asked her “if [she] was with the
Union.” According to Felix, she responded, “Yes, just like my button said.” Further, she testified
that Welch asked her “to be very honest with him, and to tell him why [she] wanted the
Company to have a Union.” Felix explained that she would “feel safer” with the Union, and gave
as an example her part-time job at the Hilton, where she worked under a union contract and had
the benefit of seniority. Felix testified that Welch responded that he “respected” her decision.
Welch then went on to explain the Respondent’s policy on discussing the Union with fellow
employees while at work. (The undersigned will review the remainder of this conversation in a
later part of this decision.) Welch recalled in general the conversation with Felix, but not the
specific references to why she was supporting the Union.

| credit Felix that Welch questioned her about her support for the Union and why she felt
that way. However, | do not believe Welch'’s questions constituted unlawful interrogation. The
guestions asked of Felix were certainly reasonable in view of her sudden appearance wearing a
union button, and were asked by Welch in a non-threatening or accusatory way. As noted
above, the Board has upheld a range of supervisory inquiries that flow from the observation of a
union button. See Continental Can Co., supra; Spring City Knitting Co., supra; UARCO, Inc.,
supra. The conversation was friendly and occurred in the work place, rather than in a
supervisor’s office. There was no effort made to elicit privileged information about Felix or other
employees’ union activity, and Felix answered the questions truthfully and without fear. Based
on the Board’s “totality of the circumstances” test, | conclude that Welch’s questions were not
coercive. Rossmore House, supra; Medcare Associates, Inc., supra.

Accordingly, | shall recommend the dismissal of complaint paragraph 5(i).

It is alleged in paragraph 5(j)(1), (2), and (3) of the complaint that on about May 30, the
Respondent, through Keith Kawana, interrogated its employees about their union membership,
activities, and sympathies; promulgated and enforced an overly broad and discriminatory rule
prohibiting its employees from wearing union buttons; and threatened its employees with
unspecified reprisals, because of their union activities and support.

As noted, Kawana was employed by the Respondent as the manager of both the Spice
Market Buffet and the Zanzibar Café. Luis Velasquez was at the time of the events in question
a waiter in the Spice Market Buffet.13 He began to wear a union committee leader button at
work on May 30. Velasquez testified that he was sitting in the employee dining room (EDR) at
approximately 7:00 a.m. when he was approached by Kawana, who asked him what he was
doing with “that button.” Velasquez responded that he wanted to be a committee leader so that
he could provide information to his co-workers, and that it would not interfere with his job.
According to Velasquez, Kawana replied with a question, wanting to know how it was possible
for Velasquez to do this to him, “after he had given [Velasquez] the job?” Additionally, Kawana
asked Velasquez approximately three times to remove his union button. Velasquez refused,
saying that he had a legal right to wear it. While Kawana testified at the hearing, he did not
specifically address these items. Therefore, this part of Velasquez’ testimony was unrebutted.

13 The Respondent ultimately terminated Velasquez, and at the time he testified he was
employed by the Union.
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I am of the opinion that Kawana'’s questioning of Velasquez constituted unlawful
interrogation. The tenor of the conversation was hostile and accusatorial, with Kawana
suggesting to Velasquez that wearing a union button was a display of ingratitude for having
been given a job by Kawana. Further, the questioning was accompanied by Kawana’s repeated
demands that Velasquez remove his button. This conversation was clearly coercive under the
Board’s “totality of the circumstances” standard. Rossmore House, supra; Medcare Associates,
Inc., supra. Further, in demanding the removal of the button, which | have found that the
employees had the legal right to wear, Kawana was promulgating and enforcing the
Respondent’s overly broad and discriminatory rule prohibiting the wearing of union buttons.
Republic Aviation, supra; Meyer Waste Systems, supra; Ark Las Vegas Restaurant Corp.,
supra.

Finally, in suggesting that Velasquez was disloyal and ungrateful because he wore a
union button, Kawana was threatening Velasquez with unspecified reprisals. The Board has
held that “[g]enerally an employer may not rebuke an employee by equating his prounion
sympathies to disloyalty to the employer.” Ferguson-Williams, Inc., 322 NLRB 695, 699 (1996);
see also Sea Breeze Health Care Center, 331 NLRB 1131, 1132 (2000) (holding that manager’s
statement that she was “highly disappointed” with employee’s union support was a “veiled threat
of reprisal”); Medcare Associates, Inc., supra at 941 (manager illegally implied that employee
would be regarded as disloyal if she did not oppose the union). It has also been held illegal for
a supervisor to characterize union supporters as ungrateful to their employer. House Calls, Inc.,
304 NLRB 311, 313 (1991); Equipment Trucking Co., Inc., 336 NLRB 277, 277 (2001)
(statement that employee did not appreciate his job much was an unlawful threat of reprisal).

In is totality, Kawana's statements to Velasquez were designed to interfere with, restrain,
and coerce him in the exercise of his Section 7 rights. He was interrogated about his union
activity, accused of being disloyal, repeatedly told to remove his union button, and threatened
with reprisals for refusing to do so. Further, the Respondent never repudiated Kawana’'s
unlawful conduct. Although Velasqgez was apparently not intimidated by Kawana'’s threats,
since he continued to wear his union button, the coercive nature of Kawana’s statements could
not have had other than a coercive influence on the willingness of Velasquez and others to
engaged in continued union activity.

Accordingly, | conclude that on May 30, the Respondent, by Keith Kawana, interrogated its
employees about their union membership, activities, and sympathies; promulgated and enforced
an overly broad and discriminatory rule prohibiting its employees from wearing union buttons;
and threatened its employees with unspecified reprisals because of their union activities and
support, all in violation of Section 8(a)(1) of the Act, as alleged in paragraph 5(j)(1), (2), and (3)
of the complaint.

The General Counsel alleges in complaint paragraph 5(k)(1), (2), and (3) that on about
May 30, the Respondent, through Brian Lerner, interrogated its employees about their union
membership, activities, and sympathies; promulgated and enforced an overly broad and
discriminatory rule prohibiting its employees from wearing union buttons; and threatened its
employees with discharge because of their union activities and support.

Following Velasquez’ early morning conversation with Kawana in the EDR on May 30,
he had occasion to once again speak with Kawana when at about 10 a.m., he was summoned
to Kawana’s office. Velasquez testified that Kawana told him that Brian Lerner, vice-president of
food and beverage, wanted to talk with him, and the two men went to Lerner’s office. According
to Velasquez, Lerner started the conversation by saying, “What's happening with that button
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that you have there, it's not part of the uniform?” Velasquez explained that he was a union
committee leader and that he had a legal right to wear the button, but that his union activities
would not interfere with his job. In any event, Velasquez told Lerner that he should know all
about these matters, as the Union was to have sent a letter to the Respondent providing the
names of its union committee leaders. Lerner said that he knew nothing about this, and was
unaware of a letter like the one mentioned by Velasquez reaching the Respondent. Just as
Kawana had done earlier, Lerner asked Velasquez to remove the union button. At that point
Velasquez told Lerner that since the Respondent had yet to be served with the letter, he would
follow Lerner’s order and “temporarily take off [the] button,” until the document was received.
That was the end of their conversation, at least for a while.

Around the middle of the same day, Lerner came to the station where Velasquez was
working and got some coffee. By this time Velasquez had resumed wearing the union button,
because he was of the understanding that the Union’s letter had been delivered to the
Respondent. Lerner told Velasquez that there was no problem with Velasquez wearing the
button, but “to be careful not to be talking about the Union while [he] was working, because the
fact is that they could fire [him] because of that.” Velasquez told Lerner that he understood the
rules, and the conversation ended.

Lerner did not testify at the hearing. Kawana testified, but not about the meeting with
Velasquez in Lerner’s office. Therefore, the testimony of Velasquez concerning these matters is
unrebutted.

| find that Lerner’s interrogation of Velasquez was coercive in nature. It occurred in
Lerner’s office in the presence of another supervisor, namely Kawana, in what was an
accusatorial atmosphere. Lerner already knew from Kawana that Velasquez was wearing a
union button. Never the less, he took the opportunity to put Velasquez on the spot, asking him,
“What's happening with that button?” and reminding him that, “It's not part of the uniform.”
Under the Board’s “totality of the circumstances” standard, the questions asked by Lerner were
unlawful, and intended to elicit a response from Velasquez likely to disclose privileged
information regarding his or other employees’ union activity. This interrogation was all the more
coercive as it was accompanied by other unfair labor practices, namely Lerner’'s demand that
Velasquez remove the union button. Lerner’'s demand was a continuation of that same demand
to Velasquez made earlier by Kawana. By this time, it was clear that there was a concerted
effort by the Respondent’s supervisors to coerce the various union committee leaders into
abandoning their efforts to wear union buttons.14 Of course, as has been noted repeatedly
above, Velasquez and the other employees had the legal right to do so.

Further, in his mid-day conversation with Velasquez, Lerner continued with his coercive
conduct, telling Velasquez that while he could wear his union button, he should be careful not to
talk about the Union while at work, because he could be fired for doing so. | will deal later in this
decision with what is obviously an overly broad rule against talking about the Union at work.
However, for the present it is sufficient to conclude that Lerner's comment to Velasquez that he
could be fired for talking about the Union was unlawful. It is interesting that even in the context
of finally telling Velasquez that he had a right to wear his union button, Lerner apparently could
not resist threatening Velasquez with possible discharge for engaging in union activity.

14 By virtue of the sheer number of unfair labor practices committed by the Respondent’s
supervisors on May 30, the contention that they were de minimis is merit less.
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Lerner's several communications with Velasquez on May 30, interfered with, restrained,
and coerced him and other employees in the exercise of their Section 7 rights. The statements
were certainly likely to have a chilling effect on the willingness of employees to engage in future
union activity. Accordingly, | conclude that on about May 30, the Respondent, by Brian Lerner,
interrogated its employees about their union activities; promulgated and enforced an overly
broad and discriminatory rule prohibiting its employees from wearing union buttons; and
threatened its employees with discharge because of their union activities; all in violation of
Section 8(a)(1) of the Act, as alleged in paragraph 5(k)(1), (2), and (3) of the complaint.

It is alleged in complaint paragraph 5(1)(1) and (2) that on about May 31, the
Respondent, through Brian Lerner, interrogated its employees about their union membership,
activities, and sympathies; and threatened its employees with closure of the Respondent’s
facility because of their union activities and support.

As noted earlier, Julie Wallack was employed by the Respondent as a cocktail server.
On May 31 she was wearing a union committee leader button when she was approached in the
morning in the Zanzibar service well by Brian Lerner. Also present was bartender Michael
Palladino, another union committee leader. According to the testimony of Wallack, Lerner
asked “why [they] were doing this, and that out of all the people, he was very surprised that [she
and Palladino] were committee leaders.” Wallack replied that “it was nothing personal against
him. It's just [she] felt that [they] strongly needed the Union in [their] work place.” She testified
that Lerner said that he was “surprised,” because they had “a good rapport,” and he expected
that he would have heard “about this ahead of time.” Further, he said that he was “surprised
that [they] didn’t come and talk to him, and that the Union couldn’t guarantee [them] anything
that the hotel was [not] already giving [them] right now.” Lerner cautioned them that by “going
union, that could cause the hotel to go into serious debt, financial problems.” Wallack indicated
to Lerner that she was interested in the Union because she felt it would help her get “better job
security, better benefits, more consistency.” The conversation ended with Lerner informing the
employees that “go[ing] culinary” was no guarantee of better benefits, that “it's strictly up to the
hotel what they would want to give [them].” As Lerner did not testify, Wallack’s testimony was
unrebutted.

| believe that Lerner’s statements were intended to put Wallack and Palladino “on the
spot,” and were, therefore, coercive. This was not merely an innocent conversation between a
supervisor and employees who were openly wearing union buttons. Rather, Lerner intended to
embarrass them by saying that “out of all the people, he was very surprised ... [that they] were
committee leaders.” Also, he commented that he was “surprised” because they had such a
“good rapport” with him, and because they had not come to him “ahead of time.” He was
certainly suggesting that by supporting the Union these two employees were being disloyal to
him and to the Respondent. As noted earlier, generally an employer may not rebuke an
employee by equating his prounion sympathies to disloyalty to the employer. Ferguson-
Williams Inc., supra; see also Sea Breeze Health Care Center, supra. Itis also illegal for a
manager to characterize union supporters as ungrateful to their employer. House Calls, Inc.,
supra; Equipment Trucking Co., Inc., supra. Therefore, | conclude that under the Board’s
“totality of the circumstance” standard, these statements were unlawful.

Further, the statements constituted interrogation because they were made in the context
of other unfair labor practices. Lerner told Wallack that “by [them] going union, that could cause
the hotel to go into serious debt, financial problems.” This threat of financial problems was
illegal because Lerner did not offer any objective evidence in support of it. Daikichi Sushi, 335
NLRB 622, 623-624 (2001) (speculation that business “might” close unlawful where manager
did not cite any objective evidence that the union’s demands would force business closure).
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Instead, Lerner was attempting to exacerbate a fear that employees had generally about the
financial health of the Respondent.1> In my view, this statement by Lerner was illegal as a not
very subtle threat that the Respondent might be forced to close the facility if the pro-union
employees were successful in organizing the hotel-casino.

Once again, | find that Lerner’'s comments to employees, this time made to Wallack and
Palladino, were an attempt by the Respondent to interfere with, restrain, and coerce them in the
exercise of their union activity. Accordingly, | conclude that on May 31, the Respondent, by
Brian Lerner, interrogated its employees about their union membership, activities, and
sympathies; and threatened its employees with closure of the Respondent’s facility because of
their union activities and support; all in violation of Section 8(a)(1) of the Act, as alleged in
paragraph 5(1)(1) and (2) of the complaint.

The General Counsel’'s complaint alleges in paragraph 5(m)(1) and (2) that the
Respondent, through Keith Kawana, interrogated its employees about their union membership,
activities, and sympathies; and informed employees that it would be futile for them to select the
Union as their bargaining representative.

Elisabeth Peuser was employed by the Respondent as a food server in the Zanzibar
Café. She wore a union committee leader button on her uniform for the first time on May 31.
On the afternoon of that day, she was folding napkins when approached by Keith Kawana.
According to Peuser, he asked her, “Why are you doing this to me?” She replied, “Doing what?”
Kawana said that he was “not for or against the Union,” and that “a lot of people are doing this
because of medical reasons, ... medical benefits and stuff.” Peuser acknowledged, “that’s what
[she was] looking for.” Under cross-examination, she added that Kawana also said “when [the
facility] becomes new, we’re not going to be union.” Presumably, the reference to “new” was
intended to mean when new owners took over the operation of the facility.16 When Kawana
testified, he denied ever having a conversation with Peuser about the Union.

Between the two, | credit Peuser over Kawana. She testified in some detail about the
conversation with Kawana. | do not believe that she fabricated this alleged conversation “out of
whole cloth.” In fact, Kawana had a number of similar conversations with other employees
where he questioned them about the Union. Therefore, | believe it more likely than not that he
had this conversation with Peuser, and he has simply conveniently forgotten that it occurred.

| find that Kawana asked Peuser, “Why are you doing this to me?” He was clearly
making reference to her wearing of the union committed leader button. As | have said above, it
is generally illegal for an employer to rebuke an employee by equating her prounion sympathies
to disloyalty to the employer. It is also illegal for a manager to characterize union supporters as
ungrateful to their employer. Since this was precisely what Kawana was implying by his remark,
I am of the view that he violated the Act. Under the “totality of circumstances” standard, his
statement constituted unlawful interrogation, intended to interfere with the exercise of Peuser’s
Section 7 rights.

15 Tracy Sapien, the Respondent’s vice-president of human resources, testified that the
Respondent was in bankruptcy proceedings. The bankruptcy was mentioned a number of other
times during the hearing, and it appears to have been common knowledge among the
employees.

16 During the course of the hearing, there were numerous references to an impending sale
of the hotel and casino to a new ownership group. This information appeared to be widely
disseminated among the employees and managers.
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However, Kawana'’s statement that “when [the facility] becomes new, we're not going to
be union” was too vague for an employee to reasonably have construed it to mean that it was
futile to support the Union. In my view, this remark is simply too ambiguous to be considered a
threat, or prediction that any union activities will result in nothing but an act of futility. It does not
warrant the finding of an unfair labor practice.

Accordingly, | conclude that on May 31, the Respondent, through Keith Kawana,
interrogated its employees about their union membership, activities, and sympathies, in violation
of Section 8(a)(1) of the Act, as alleged in paragraph 5(m)(1) of the complaint.

Further, | recommend dismissal of complaint paragraph 5(m)(2) of the complaint.

Complaint paragraph 5(n)(1) and (2) alleges that on May 31, the Respondent, by
Dimitrios Fotopoulos, interrogated its employees about their union membership, activities, and
sympathies; and promulgated and enforced an overly broad and discriminatory rule prohibiting
its employees from wearing union buttons by means of physical force. Also, complaint
paragraph 5(0)(1) and (2) alleges that on the same date, the Respondent, by Fotopoulos,
interrogated its employees about their union membership, activities, and sympathies; and
informed its employees that it would be futile for them to select the Union as their bargaining
representative.

As noted earlier, Joe Trevino, food server at the Zanzibar Café, wore a union committee
leader button. He testified that on May 31, at about 1:30 p.m. in the main kitchen, Dimitrios
Fotopoulos, the café manager, approached him. According to Trevino, Fotopoulos reached out
and grabbed the union button he was wearing on his chest, clenched the button in his fist, and
said, “No good, no good. Take it off, take it off.” Allegedly Fotopoulos started to pull the button
off, and then released his grip, just before he would have removed the button. Tevino testified
that he then briefly went about his business, but less than five minutes later Fotopoulos came
back over to him and asked, “Joe, what is going on with the Union?” Trevino tried to say that he
was busy, but before he could get the words out, Fotopoulos proceeded to give what Trevino
characterized as a “history lesson.”

Trevino testified that Fotopoulos said, “that history has shown that other organizations,
other regimes have ... attempted to come in and conquer lands, nations. Alexander the Great
tried, he failed. Stalin tried, he failed. You guys and the Union, you guys are trying to come in.
You guys won't be able to get in here. You're going to fail too.” When asked how he
responded, Trevino said, “I bit my lip.” That was the end of the incident. As Fotopoulos did not
testify, Trevino’s testimony went unrebutted.

It is obvious to me that Fotopoulos was promulgating and enforcing an overly broad and
discriminatory rule against wearing union buttons at work when he grabbed Trevino’'s committee
leader button and said, “No good, no good. Take it off, take it off.” This was a continuation of
the concerted efforts by a number of the Respondent’s supervisors on May 30 and 31 to coerce
the union committee leaders into abandoning their efforts to wear union buttons. As | have
repeatedly indicated, the employees had every right to wear these union buttons at work.
However, it was the words spoken by Fotopoulos, which violated the Act. He is obviously a very
demonstrative individual, and grabbing the button was merely his way of expressing himself. |
did not get the impression that Trevino was in way fearful that Fotopoulos would physically harm
him. The violation occurred when the words were spoken, and it is not necessary it make more
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of this incident than it was. Therefore, while | find that Fotopoulos was promulgating and
enforcing the overly broad rule by his spoken words, | specifically do not find that he was
threatening to enforce the rule by means of physical force.

Further, it is clear that Fotopoulos unlawfully interrogated Trevino regarding his union
activities. In the middle of his diatribe about unions and his demand that Trevino take off the
button, Fotopoulos asked, “Joe, what is going on with the Union?” Under the Board’s “totality of
the circumstances” standard, this was much more than a simple supervisory inquiry directed to
an open union supporter. It accompanied the other unfair labor practice of demanding the
removal of Trevino’s union button. Under these circumstances, the question about the Union
was, | believe, intended to elicit privileged information about Trevino and other employees’
union activity. As such, it reasonably would have a chilling effect on the willingness of
employees to engage in future Section 7 activity. It was, therefore, a violation of the Act.

Finally, it is alleged that Fotopoulos informed employees that selecting the Union as their
bargaining representative would be futile. | assume that by this allegation, the General Counsel
is making reference to the “history lesson,” which Fotopoulos gave to Trevino. Fotopoulos
apparently viewed unions in the same light as Alexander the Great and Stalin. He was
obviously suggesting that the Union would be no more successful at organizing the facility than
these two historical figures were at world conquest. While one might see this as an amusing, if
not interesting, analogy, it cannot be reasonably construed as a statement by management that
supporting the Union was futile. When he testified, Trevino seemed, if anything, slightly amused
by what he himself characterized as a “history lesson.” Instead of responding to Fotopoulos, he
merely “bit [his] lip.”

Fotopoulos was, of course, entitled to his own view of world events, of unions in general,
and of this Union in particular. His monologue about these matters was, | believe, merely the
exercise of free speech, protected by Section 8(c) of the Act. It was really just hyperbole. The
statement was not to be taken seriously, and certainly not to be considered as a pronouncement
from the Respondent that support for the Union was an act of futility. Therefore, | find that this
statement by Fotopoulos did not constitute a violation of the Act.

Accordingly, | conclude that on May 31, the Respondent, by Dimitrios Fotopoulos,
interrogated its employees about their union membership, activities, and sympathies; and
promulgated and enforced an overly broad and discriminatory rule prohibiting its employees
from wearing union buttons; all in violation of Section 8(a)(1) of the Act, as alleged in complaint
paragraph 5(n)(1) and (2).

Complaint paragraph 5(0)(1) is merely a repetition of paragraph 5(n)(1), which | assume
was inadvertently duplicated. Therefore, | shall recommend the dismissal of paragraph 5(0)(1).
Further, for the reasons stated above, | shall recommend the dismissal of complaint paragraph

5(0)(2).

It is alleged in complaint paragraph 5(p)(1), (2), (3), and (4) that on about May 31, the
Respondent, through Charles Clark, interrogated its employees about their union membership,
activities, and sympathies; informed its employees that it would be futile for them to select the
Union as their bargaining representative; threatened its employees with unspecified reprisals
because of their union activities and support; and promulgated and enforced an overly broad
and discriminatory rule prohibiting its employees from wearing union buttons.
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It is alleged in complaint paragraph 5(q)(1) that on about May 31, the Respondent,
through Charles Clark, interrogated its employees about their union membership, activities, and
sympathies.1?

It is alleged in complaint paragraph 5(s) that on about May 31, the Respondent, through
Charles Clark, interrogated its employees about their union membership, activities, and
sympathies.

It is alleged in complaint paragraph 5(t) that later on about May 31, the Respondent,
through Charles Clark, interrogated its employees about their union membership, activities, and
sympathies. (The undersigned added underscoring for emphasis.)

Because of the similar allegations, and as Charles Clark is named in each paragraph, |
will consider complaint paragraphs 5(p), (q), (s), and (t) together. As was noted earlier, Clark
was a chef in the Spice Market Buffet. During the time of the events in question, Vilash
Chitanich was a cook in the buffet. He testified that beginning on May 31, he wore a union
committee leader button on his uniform. According to Chitanich, Clark approached him in the
kitchen and asked if he had a “problem.” Chitanich responded in the negative, at which point
Clark asked what the button he was wearing meant. Chitanich told Clark that it meant he was a
union committee leader. That was apparently the end of the conversation. While Clark did not
specifically testify about this conversation, | believe that the version told by Chitanich is too
vague and benign to serve as a basis for the finding of an unfair labor practice. | do not believe
that asking if the employee had a problem and what his button meant constituted unlawful
interrogation under the Board'’s “totality of the circumstances” standard. It was apparently a
brief, passing conversation, which took place while Chitanich was working in the kitchen. In my
view, it simply does not rise to the level of an unfair labor practice.

Later that day, at about 3:15 p.m., Jose Beltran, a cook in the Spice Market Buffet, was
preparing to open his workstation, when he was approached by Chef Noe Banuelos. As noted
earlier, Beltran first wore a union committee leader button the day before, May 30, on which
occasion Chef Clark had commented about the button. Banuelos said that Clark wanted to see
Beltran in his office, and the two men went there. The door was closed and Beltran was told to
sit down. Using Banuelos as a Spanish language translator, Clark began to question Beltran.
According to Beltran’s testimony, Clark pointed to his union button and asked, “Why are you
doing this?” Beltran replied, asking whether Clark meant his “union activity?” Clark responded,
“Yes.” Beltran told Clark that he was supporting the Union because the benefits the Union could
obtain were better than those the hotel was presently providing. The men discussed the
insurance package that the employees presently had, and Clark asked whether Beltran had
ever previously worked in a union represented casino. As Beltran indicate no, Clark suggested
that he talk with some co-workers who had previously worked in a union house, and they could
tell him what it was like. Beltran replied that he was convinced that what he was doing was
right. Just before the conversation ended, Clark is alleged to have asked Beltran whether he
“needed something in [his] station to work better, or if [Clark] had treated [him] bad, or if [Clark]
had harassed [him]?” The conversation concluded with Beltran saying that he “only wanted the
Union because of the benefits.”

17 Counsel for the General Counsel withdrew complaint paragraph 5(q) (2). (G.C. Exh. 2.)

Also, the undersigned dismissed complaint paragraph 5(r) at the hearing. This paragraph
was dismissed on the basis that the General Counsel had failed to meet his burden and
establish that the named individual, Bruce Howard, a former employee, was an agent of the
Respondent at the time of the events in question.
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Clark denied ever discussing union buttons with Beltran. However, in his post hearing
brief, counsel for the Respondent, while disputing that this conversation between Beltran and
Clark occurred, argues that even if it did, it did not constitute interrogation. | disagree, and fully
credit Beltran’s story. Clark had Beltran called to his office, and in the company of another
supervisor, Banuelos, questioned Beltran about “why” he was supporting the Union. This went
way beyond a supervisor innocently making inquiries of an open union supporter. Clark asked if
he had treated Beltran badly, or had harassed him in some way. He was, in effect, rebuking
Beltran by equating his prounion sympathies to disloyalty. Ferguson-Williams, Inc., supra; Sea
Breeze Health Care Center, supra. He was characterizing Beltran as being ungrateful. House
Calls, Inc., supra; Equipment Trucking Co., Inc., supra. When considering the “totality of the
circumstances,” it is apparent that Clark’s interrogation of Beltran was coercive. Rossmore
House, supra; Medcare Associates, Inc., supra. Clark made his inquiries in an accusatory,
hostile manner. Also, the questions were designed to elicit a response from Beltran likely to
disclose his or other employees’ union activity. As such, the interrogation was violative of the
Act.

Still later that day, May 31, at about 4:40 p.m., Clark had a conversation with assistant
buffet cook Luis Sotelo. Sotelo testified that he first began to wear a union committee leader
button at work earlier on that date. According to Sotelo, he was eating in the EDR when Clark
approached and asked Sotelo to go to his office. On the way, Clark apologized for refusing to
shake his hand earlier at the pre-shift meeting, which was apparently the first time that Clark
observed Sotelo wearing a union button. Banuelos was present in the office to act as a
translator, and Clark began questioning Sotelo. Clark asked whether Sotelo had a “problem”
with his supervisors, and if he understood about the company benefits. Sotelo replied that he
did not like the benefits the company provided, and that he was supporting the Union for the
improvement of himself and his family. Clark told Sotelo that he felt “betrayed” by the wearing
of the union button, and he asked if Sotelo were aware of the way the Union worked. Sotelo
informed Clark that he was aware of how the Union worked, and that he previously worked at a
union represented company. Clark mentioned that he had “never denied” Sotelo “a favor,” or “a
vacation.” Sotelo replied that working hard was his way of repaying the Employer. Sotelo said
that he felt badly, because Clark was taking his support for the Union personally, and it was
nothing personal against the supervisors. He told Clark that he was his friend, and not to take it
personally. The meeting ended with Clark and Sotelo shaking hands and giving each other a
hug.

Clark denies ever talking with Sotelo about union buttons, or speaking with him about his
union activities. However, | did not find Clark to be a particularly credible witness. | found his
demeanor to be one of arrogance, and much of his testimony was inherently implausible. After
observing him testify at some length, | think it likely that he did consider the wearing of union
buttons by “his cooks” to constitute a personal affront to him. His hostile attitude was apparent
by the demeanor of his testimony, as well as by the picture painted of him by his subordinate
employees who were forced to listen to his harangues of May 30 and 31. Accordingly, | credit
the testimony of Sotelo.

By asking if Sotelo had a “problem” with his supervisors, and by telling Sotelo that he felt
“betrayed” by his wearing of the union button, Clark was clearly engaged in unlawful
interrogation. He was accusing Sotelo of disloyalty, and as | have noted above, the Board has
repeatedly found such conduct to constitute coercion. Additionally, by mentioning having “never
denied” Sotelo a favor or vacation, and by linking it to Sotelo’s perceived disloyalty, Clark was
making a veiled threat of an unspecified reprisal if Sotelo continued with his union activity.
Medcare Associates, Inc., supra. The “totality of the circumstances” establishes that Clark’s
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meeting with Sotelo would have reasonably had a chilling effect on the willingness of employees
to engage in Section 7 activity. The fact that the meeting ended in a handshake and a hug is a
testament to Sotelo’s fortitude, and should not be considered to have lessened the coercive
impact of Clark’s conduct.

Apparently, Clark was not finished meeting with union supporters on May 31. Luis
Herrera, a cook in the buffet, testified that he started wearing the union committee leader button
on May 30. According to Herrera, the following day at about 5:15 p.m., Chef Banuelos
summoned Herrera to Clark’s office. The three men were alone in the office when Clark asked
why Herrera had “put on the union button?” Clark further asked Herrera if he had a “problem
working with him.” Herrera tried to explain that he was only interested in better benefits, but
Clark said that he did not believe Herrera. Clark wanted to know if Herrera understood the
Union, and proceeded to offer the opinion that the “Union wasn’t good for anything.” Clark told
Herrera that he “was going to have problems later on.” Herrera testified that Clark pointed his
finger at him and said, “You're going to take that button off right now.” Herrera refused to do so,
telling Clark that he was not doing anything illegal, but only fighting for his benefits. Allegedly,
Clark laughed, and said that Herrera was “crazy.” That apparently ended the conversation.

Clark denied having any discussion with Herrera about his union activity or the union
button. He testified that he called Herrera, Beltran, and Sotelo into his office merely to discuss
whether they needed any other equipment or supplies for their food stations at the buffet. He
denied talking with any of them about the Union. However, it is simply illogical to conclude that
in order to discuss such routine matters as supplies, Clark would call each of the three cooks
into his private office, along with Banuelos acting as interpreter. Rather, it is much more
plausible that the private interviews were for the purpose of questioning the cooks about their
union activity. Timing strongly supports the stories told by the cooks, as they were summoned
to Clark’s office either the first or second day that they appeared at work wearing committee
leader buttons on their uniforms. For all these reasons, | continue to find Cark to be an
incredible witness. Accordingly, | credit the testimony of Herrera as to the matters discussed in
Clark’s office.

Considering the Board’s “totality of the circumstances” standard, there is no doubt that
Clark unlawfully interrogated Herrera. In asking Herrera why he was wearing a union button
and whether he had a “problem” with him, Clark was attempting to elicit a response from
Herrera that likely would disclose union activity. Clark went way beyond a simple supervisory
inquiry directed to an open union supporter. Further, in telling Herrera that he “was going to
have problems” in the future,” Cark was making a direct threat of an unspecified reprisal for
continuing to support the union. In directing Herrera to remove the union button, Clark was
promulgating and enforcing the Respondent’s overly broad and discriminatory rule prohibiting
employees from wearing union buttons. This conduct by Clark directed toward Herrera would
certainly interfere with, restrain, and coerce employees in the exercise of their Section 7 rights.

However, | do not find that Clark’'s comment to Herrera that the “Union was not good for
any thing” rises to the level of an unfair labor practice. This comment is simply an expression of
Clark’s personal opinion, protected by Section 8(c) of the Act. In my view, it would not be
reasonable for employees to construe this statement as a pronouncement from the Respondent
that it would be futile for them to select the Union as their bargaining representative.

In an effort to clarify the various complaint allegations involving Chef Clark on May 31,
the undersigned would note that the General Counsel claims that on four separate occasions
Clark interrogated four employees about their union activities. The four employees involved
were Chitanich, Beltran, Sotelo, and Herrera. As set forth above, | conclude that except for
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Chitanich, the Respondent, by Clark, did unlawfully interrogate the other three named
employees. | also find that on May 31, Clark engaged in the other conduct alleged, with the
exception of the claim that he informed employees that it would be futile for them to select the
Union as their bargaining representative.

Based on the above, | conclude that on May 31, the Respondent, by Clark, threatened
its employees with unspecified reprisals because of their union activities and support;
promulgated and enforced an overly broad and discriminatory rule prohibiting its employees
from wearing union buttons; and interrogated its employees about their union membership,
activities, an sympathies; all in violation of Section 8(a)(1) of the Act, as alleged in complaint
paragraphs 5(p)(3), and (4), 5(q)(1), 5(s), and 5(t).

Also, | recommend dismissal of complaint paragraph 5(p)(1) and (2).

Complaint paragraph 5(u) was amended to allege that the Respondent on about May 30,
by Brian Lerner and Michael Welch, and on about May 31, by Cheryl Pecpec, promulgated an
overly broad and discriminatory rule prohibiting its employees from talking about the Union.18

I noted earlier in some detail the conversations that occurred on May 30 between Brian
Lerner and Luis Velasquez. It was during the second conversation when Lerner told Velasquez
that he could wear his union button, but “ to be careful not to be talking about the Union while
[he] was working because the fact is that they could fire [him] because of that.” As Lerner did
not testify, Velasquez’ testimony is unrebutted.

Also, | noted earlier the conversation on May 30 between Michael Welch and Azucena
Felix where they discussed the Union. It was during that conversation that, according to Felix,
Welch said that while he respected her feelings about the Union that, “he was only advising
[her] to talk about the Union during [her] free time, before or after work, or during [her] break at
lunch, at the ER.” She testified that Welch then gave her an example, explaining that “if [she]
talked about the Union during [her] work hours, it would be like if [she] would be selling Avon
there, and commercializing a product.” She was advised, “to talk about [the Union] only during
[her] free hours.” While Welch testified about this conversation, he equivocated about precisely
what he said to Felix. However, it appears to me that he understood the Respondent’s policy as
prohibiting employees from talking about the Union while at work except when “on break.” This
was apparently what he told Felix. It is certainly similar to Felix's testimony, and | credit her
version in full.

Jimmy Esteban was a porter in the Respondent’s housekeeping department. He
testified that he first began wearing a union committee leader button on May 31. On that date at
approximately 12:45 p.m., he was eating lunch in the EDR when approached by Cheryl Pecpec,
assistant housekeeping manager. She told Esteban she wanted to talk with him, and after he
finished eating, he made his way to her office. Another housekeeping supervisor was also
present. According to Esteban, Pecpec said that another employee had complained that
Esteban was bothering her at work about the Union. Allegedly, Pecpec told Esteban that he
was “not in trouble, but [he] cannot engage in union activity in the hallway.” Esteban testified
that he was not disciplined as a result of the incident. Pecpec testified that the complaint she
received about Esteban concerned his attempt to get a fellow employee to sign a union card
during working time. However, a written statement, which she apparently placed in Esteban’s
personnel file on approximately the same date as the incident occurred, contradicts her oral

18 See G.C. Exh. 2.
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testimony. In this statement she does not mention union cards, but states that she told Esteban
that, “he could talk about the union all he wanted in the EDR before or after work or during his
lunch break but to please not be doing it upstairs.” (Res. Exh. 38.) | am of the view that
Pecpec’s written statement, being much closer in time to the incident, is likely more accurate
than her testimony. It is similar to Esteban’s testimony, which | find credible.

The Board has held that an employer violates the Act when it imposes talking restrictions
in order to prevent employees from talking about the union. Hausner Hard-Chrome of
Kentucky, Inc., 326 NLRB 426, 428 (1998). While an employer may lawfully prohibit solicitation
during working time, mere talking about a union does not constitute solicitation and, therefore,
does not violate a “no solicitation” rule. Industrial Wire Prods., 317 NLRB 190, 190 (1995);
Lamar Industrial Plastics, 281 NLRB 511, 513 (1986); Sara Tahoe Corp., 216 NLRB 1039, 1042
(1975). The Respondent maintains a written policy against solicitation, however, that rule does
not extend to mere talking.1® (Res. Exh. 4, p. 35.) Further, there was ample testimony from
various witnesses that the employees customarily engaged in conversations about non-work
related matters during working time. It is established Board law that an employer violates the
Act when employees are forbidden to discuss unionization during working time, but are free to
discuss other subjects unrelated to work, particularly when the prohibition is announced or
enforced only in response to specific union activity in an organizational campaign. Jensen
Enterprises, Inc., 339 NLRB No. 105 (2003); Willamette Industries, 306 NLRB 1010, 1017
(1992); Orval Kent Food Co., 278 NLRB 402, 407 (1986). Such is the evidence in the matter
before me.

I have accepted the testimony of the above employee witnesses and conclude that
supervisors Lerner, Welch and Pecpec each warned an employee that he/she was not
permitted to talk about the Union during working time. In so doing, they were promulgating an
overly broad and discriminatory rule prohibiting employees from talking about the Union.
Accordingly, | conclude that the Respondent violated Section 8(a)(1) of the Act, as alleged in
complaint paragraph 5(u).

Complaint paragraph 5(v)(1), (2), and (3) alleges that on about May 31, the Respondent,
by Keith Kawana, interrogated its employees about their union membership, activities, and
sympathies; solicited employee complaints and grievances, and promised its employees
increased benefits and improved terms and conditions of employment if they refrained from
union organizational activities; and threatened its employees with unspecified reprisals because
of their union activities and support.

Pablo Blanco was employed by the Respondent as a busboy in the buffet. He first wore
a union committee leader button at work around May 31. He testified that Keith Kawana
approached him on that date and asked him, “Why was [he] with a union?” Blanco responded
that he was supporting the Union to get better insurance, and because the Union “could protect
[him].” According to Blanco, Kawana asked, “if he could help [Blanco] in any way?” Blanco told
Kawana that he was fine, and allegedly Kawana replied that Blanco should “remember a favor
that [Kawana] had done for [him].” That was apparently the end of the conversation. As
Kawana did not specifically address these allegations when he testified, Blanco’s testimony
stands unrebutted.

19 The policy defines solicitation to include “requesting charitable donations, invitations to
social events, advertisements for home sales, parties, or requests for support for or agreement
with an outside group, organization, cause or activity.”
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In reviewing the statements made by Kawana in the context of the Board'’s “totality of the
circumstances” standard, | am of the opinion that Kawana'’s inquiry as to why Blanco was
supporting the Union constituted unlawful interrogation. This question cannot be considered
merely an innocent inquiry directed at an open union supporter in light of the other statements
made by Kawana, which constituted unfair labor practices. Kawana asked if he could help
Blanco in any way. In the context of a conversation about the Union, this was clearly a
solicitation of grievances. The Board has typically held that “[a]bsent a previous practice of
doing so, the solicitation of grievances during an organizational campaign accompanied by a
promise, express or implied, to remedy such grievances violates the Act.” Maple Grove Health
Care Center, 330 NLRB 775, 775 (2000). When an employer solicits the grievances, but does
not remedy them, there is nevertheless a rebuttable presumption that the employer is going to
remedy them. Id. The promise need not be specific or explicit. Grouse Mountain Associates II,
333 NLRB 1322, 1324 (2001). As the Respondent did not rebut Blanco’s testimony that the
statements were made, nor offer any evidence that it had a past practice of soliciting
grievances, | must conclude that the solicitation constituted a violation of the Act. Similarly,
Kawana's statement that Blanco should “remember a favor” done for him was a not very subtle
characterization of Blanco as an ungrateful union supporter. The Board has found such
statements to constitute unlawful threats of reprisal. Equipment Trucking Co., Inc., supra;
House Calls, Inc., supra.

Based on the above, | view Kawana’s comments to Blanco in their totality to be coercive,
and to clearly interfere with and restrain employees in the exercise of their Section 7 rights.
Accordingly, | find that on about May 31, the Respondent, by Kawana, interrogated its
employees about their union activities; solicited employee grievances and promised increased
benefits if they refrained from union activities; and threatened employees with unspecified
reprisals because of their union support; all in violation of Section 8(a)(1) of the Act, as alleged
in paragraph 5(v)(1), (2), and (3) of the complaint.

It is alleged in complaint paragraph 5(w) that in or about the end of May, the
Respondent, by Marlene Nazal and Keith Kawana, engaged in surveillance of its employees to
discover their union activities.

This allegation is apparently based solely on the testimony of employee Joe Trevino,
who was a food server in the Zanzibar Cafe. He testified that since the union campaign began
at the end of May, he has noticed Keith Kawana “following [him] throughout [his] work stations
and [his] duties throughout the day more than what is considered...normal.” According to
Trevino, he has also observed Kawana talking with Trevino’s customers, distributing business
cards, and asking the customers “if anything’s wrong” approximately five times since the end of
May. Trevino indicated that Kawana had not engaged in this conduct before the
commencement of the union campaign. Also, Trevino testified that since the start of the
campaign, Marlene Nazal has been following him around as he performs his work. While the
complaint plainly alleges that these were instances of surveillance by the Respondent in an
effort to discover Trevino’s union activity, the implication from Trevino’s testimony was that
Nazal and Kawana were more closely supervising him in an effort to uncover an act of
misconduct for which he could be disciplined, and that Kawana was encouraging customers to
file complaints against him.

Nazal denied following Trevino around the Café. Kawana testified at some length about
his job duties and responsibilities. These include walking through the dining room and
determining whether the guests are receiving proper service. He testified that eighty percent of
his time is occupied interacting with guests, including handing out his business card. Kawana
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denied ever soliciting a written statement from a guest about poor service, but acknowledged
that if a customer asked to make such a complaint, the opportunity would be provided to the
customer. Kawana generally denied Trevino’s accusations.

| do not credit these claims by Trevino. As counsel for the Respondent points out in his
post-hearing brief, Trevino prepared eight “incident reports” for the Charging Party since
May 30, where he reported on unusual or suspicious conduct by the Respondent’s managers.
However, these reports do not contain a single allegation that Nazal or Kawana were “following”
him around the Café. It is at least somewhat suspect that Trevino did not consider them
significant enough to mention in the reports apparently prepared with a view to filing unfair labor
practice charges, but when testifying explained them as something highly unusual and out of the
ordinary. | believe that with the passage of time, Trevino has embellished and exaggerated
what in all likelihood was merely the normal performance of Nazal and Kawana'’s job duties.

Nazal was the Zanzibar Café assistant manager, and Kawana was the manager for both
the Spice Market Buffet and the Zanzibar Cafe. They held responsible positions on behalf of
the Respondent requiring them to spend considerable time in these restaurants ensuring that
customers received excellent service, and that the restaurant employees properly performed
their jobs. | see no credible evidence that these managers were doing anything other than
performing their job duties to the best of their ability. There is simply no probative evidence that
Nazal or Kawana were engaged in unlawful surveillance of Trevino in an effort to discover his
union activity, as alleged in the complaint, or for any other reason violative of the Act.

Accordingly, | shall recommend dismissal of complaint paragraph 5(w).

Complaint paragraph 5(x) alleges that since in or about the end of May, the Respondent,
by Keith Kawana, encouraged customers to complain about its employees because of their
union activities and support. Complaint paragraph 5(y) alleges that since in or about the end of
May, the Respondent, by Marlene Nazal, engaged in closer supervision of its employees
because of their union activities and support. However, the allegations in these two complaint
paragraphs were already covered fully in the discussion of paragraph 5(w). Once again, the
only evidence offered was that of the testimony of Joe Trevino, whose testimony | found to be
incredible. 1 am of the belief that regarding these specific matters, Nazal and Kawana were
engaged in the lawful performance of their job duties, and were not in violation of the Act.

Accordingly, | shall recommend the dismissal of complaint paragraphs 5(x) and 5(y).

It is alleged in complaint paragraph 5(z) that on about June 1, the Respondent, by
Charles Clark, interrogated its employees about their union membership, activities, and
sympathies. However, | was unable to determine any evidence offered by either counsel for the
General Counsel or counsel for the Charging Party in support of this allegation. Accordingly, |
shall recommend the dismissal of complaint paragraph 5(z).

Complaint paragraph 5(aa) alleges that on about June 2, the Respondent, by Keith
Kawana, interrogated its employees about their union membership, activities, and sympathies.

Dinora Hernandez and Eva Carrasco were employed by the Respondent as bussers in
the Zanzibar Café. Both women testified about the same incident in essentially the same way.
Each was a union committee leader who began to wear the union button at the end of May. On
either June 1 or 2, at about 4 p.m., they were performing their duties when approached by Keith
Kawana. He asked them to leave their workstations and speak with him in the hallway.
According to Hernandez, once in the hallway he asked them if they had been “forced” to
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become union supporters. The women indicated that they supported the Union voluntarily.
However, allegedly Kawana persisted and asked, “why [they] were doing this?” He also asked,
“if he had failed [them] in any way?” The women indicated that he had not failed them, but,
rather, they were interested in the Union in order to obtain better benefits. Hernandez testified
that she was “a little nervous” during the conversation, although she characterized it as friendly.
According to Carrasco, the conversation ended with Kawana saying that he still considered
them his friends, and giving each a hug. During his testimony, Kawana did not mention this
incident. Therefore, the testimony of Hernandez and Carrasco stands unrebutted.

Once again, | must decide whether a conversation between a supervisor and employees
constituted unlawful interrogation under the Board’s “totality of the circumstances” standard. |
believe that it did. Kawana did not merely ask open union supports why they were in favor of
the Union. He began the conversation by asking if they had been “forced” to support the Union.
He asked if he had “failed” them in some way, and that was why they had sought union support.
In my opinion, these were probing questions intended to elicit information concerning the extent
of the employees’ union activity. For this reason, the questions were coercive. Further, in
getting the employees to acknowledge that he had not “failed” them, Kawana was suggesting
that they were being disloyal to him by their support for the Union. The Board holds such
statements to be unlawful. House Calls, Inc., supra; Equipment Trucking Co., Inc., supra. The
fact that Kawana acted in a friendly manner could have made the interrogation even more
coercive, as the employees were more likely to believe that Kawana spoke for management.
Acme Bus Corp., supra.

I am of the view that this conversation would reasonably tend to interfere with, restrain,
and coerce employees in the exercise of their Section 7 rights. Accordingly, | conclude that on
about June 2, the Respondent, by Keith Kawana, interrogated its employees about their union
membership, activities, and sympathies, in violation of Section 8(a)(1) of the Act, as alleged in
complaint paragraph 5(aa).

Paragraph 5(bb) of the complaint alleges that on about June 2, the Respondent, through
Carrie Polaski, interrogated its employees about their union membership, activities, and support.

Sherry Lynn was employed by the Respondent as a bartender. She was a union
committee leader who first wore her union button at work on June 2. According to Lynn, she
was called to the office by her supervisor, Carrie Polaski, the beverage manager, shortly after
she arrived at work. Lynn testified that Polaski started the conversation by asking whether she
was happy working at the hotel. When Lynn responded in the affirmative, Polaski asked why
she was supporting the Union. Lynn explained that the Respondent had been good to her, but
not to some of her friends. According to Polaski, she asked for examples, and Lynn gave the
substance of an incident with one of her friends who was allegedly told by a manager that she
was too old to be a cocktail waitress. However, Lynn refused to name the employee involved
when asked to do so by Polaski. Lynn indicated that the meeting ended on a friendly note, with
the women hugging. She testified that during the meeting she had not been intimidated by
Polaski, and that she was customarily in Polaski’'s office as much as once a month. For the
most part, Polaski's testimony was similar to that of Lynn’s testimony. According to Polaski,
Lynn was frequently in her office, but she could not recall whether on this occasion she asked
Lynn in, or whether Lynn simply came on her own. Polaski testified that she did not feel that her
meeting with Lynn constituted interrogation, as she was merely asking “general questions.”

I am of the view that Polaski’s questions were more than just general. Rather, they were
specific and intended to elicit a response from Lynn likely to disclose her or others’ union
activities. The subject of the Union was brought up in connection with whether Lynn was happy
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at the hotel. Lynn indicated that she was happy. However, after finding out from Lynn that
some of her friends were unhappy, Polaski asked for examples, and she wanted to know the
names of specific employees involved. This was more than simple “small talk.” It was a
conversation with a purpose. Polaski asked her questions with the intention of learning what
she could about the involvement of Lynn and her friends in the union campaign. These
guestions went beyond merely asking an open union supporter for her personal feelings about
the Union. Under the Board'’s “totality of the circumstances” standard, Polaski’s questions
constituted unlawful coercion. Rossmore House, supra; Medcare Associates, In., supra. The
guestioning occurred in Polaski’'s private office, and while Lynn had been there before, and
testified that she was not intimidated, her fortitude in resisting Polaski’s pressure did not
diminish the coercive nature of the interrogation. The Board has held that the test of whether
there is a violation of the law is whether the conduct reasonably tended to interfere with the free
exercise of employees’ rights under the Act. J. P. Stevens & Co., Inc., supra.

The conversation in Polaski’s office would reasonably tend to diminish the willingness of
employees to engage in future union activity. Accordingly, | find that on about June 2, the
Respondent, by Carrie Palowski, interrogated its employees about their union membership,
activities, and sympathies, in violation of Section 8(a)(1) of the Act, as alleged in complaint
paragraph 5(bb).

It is alleged in complaint paragraph 5(cc)(1) and (2) that on about June 4, the
Respondent, by Tracy Sapien, engaged in surveillance of its employees’ union activities, and
interrogated its employees about their union membership, activities, and sympathies.

Tracy Sapien was the Respondent’s vice-president of human resources. Sheri Lynn
was employed by the Respondent as a bartender, and Julie Wallack was employed as a
cocktail server. There is no significant disparity about the event over which they testified. As
noted earlier, Lynn and Wallack were union committee leaders.

On about June 4, Lynn and Wallack were having lunch together in the employee dining
room (EDR). All employees, including supervisors and managers can eat in the EDR, and
frequently do. While still on their lunch break, Wallack and Lynn engaged a number of buffet
servers seated at a table next to them in conversation about whether they would like to sign
union cards. As they did so, Sapien, who was apparently also eating lunch in the EDR,
approached the table where the buffet servers were seated. Sapien excused the interruption
and said, “I would like to make sure you have all of the facts before you sign that card.” Further,
Sapien said that an employee signing a union card should understand that what she was
signing was “legal and binding,” and that if the Union ever became the collective-bargaining
representative, the “card authorizes union dues to start coming out of [the card signer’s] pay
check.” Lynn assured Sapien that she had given the buffet servers all the facts, and she would
not lie to them. There was then a conversation about union benefits including insurance, with
Sapien offering the opinion that there was no guarantee that even if the union organizing
campaign were successful that the hotel employees would get different medical insurance.
Sapien explained the collective-bargaining process. She gave as an example the Respondent’s
warehouse employees, who were represented, but had retained the benefit package the hotel
provided before there was a collective-bargaining representative. Sapien mentioned that union
dues were $32.50 a month, and Lynn indicated that she had already told the servers about
dues. Then Sapien said that it “looked like [Lynn] had all [her] bases covered,” and she walked
away. Wallack testified that the conversation with Sapien lasted about eight minutes.
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Sapien testified that when she walked over to the employees, she believed that she had
the right to express her opinion on the union organizing campaign. Further, she indicated that in
her capacity with the Respondent she had spoken with groups of employees about “all sorts of
issues.” Sapien ordinarily eats lunch in the EDR, but normally with human resource employees.
She does not usually sit with uniformed employees. She acknowledged that as she approached
the table the servers were seated at, she was aware they were talking about signing union
cards, which were in plain view. It was Sapien’s position that she approached the employees
with the intention of giving them “the facts.” She denied that her intention was to convince the
employees that it was not in their best interest to sign union cards. Lynn testified that Sapien’s
presence made her “a little nervous,” and Wallack described Sapien’s manner as “very
strong...very intimidating.”

This issue does not revolve around credibility. | found Sapien to be a generally credible
witness who, | am sure, had good intentions when she approached the employees. | have no
doubt she intended to give the employees “the facts.” Of course, it would be naive to assume
that those facts would not have been tendered with a bias for the Employer. That was her job.
This was not an employer that was welcoming the Union into its facility. It is clear from this
record that the Respondent was opposing the Union’s organizing efforts, which it had the right
under the law to do. However, the question remains whether Sapien, with good intentions or
not, violated the Act by her actions and statements.

To begin with, | do not believe that Sapien engaged in unlawful interrogation. She asked
no questions of the employees. There was no effort to elicit any information from the
assembled employees about union activities or sympathies. Still, the more difficult issue is
whether she engaged in unlawful surveillance. There is no dispute that the employees were in
a public place20 conducting union business. Thus, their expectations of privacy should have
been quite limited. Had Sapien merely walked by the table and said nothing, there would be no
legitimate complaint of surveillance. The problem is she spoke up, offering her opinion on the
propriety of signing a union card, its legal ramifications, the cost of union dues, the nature of
collective-bargaining, and the possible results of the Union successfully organizing the hotel.

The Board has held that while an employer does not necessarily violate the Act when a
supervisor observes open union activity, it does when a supervisor acts out of the ordinary so as
to interfere with lawful activity. See Carry Cos. of lllinois, 311 NLRB 1058 (1993); enfd. in
pertinent part, 30 F.3d 922 (7" Cir. 1995); Eddyleon Chocolate Co., 301 NLRB 887, 888 (1991);
Metal Industries, Inc., 251 NLRB 1523 (1980). In the matter at hand, Sapien was acting out of
the ordinary. She went up to a table of uniformed employees in the EDR, and proceeding to
engage them in a group conversation. While this was unusual in itself, the topic she discussed
with them was even more unusual, that being the signing of union cards. Sapien interjected
herself into the conversation. She was not invited to participate by virtue of being asked a
guestion. Rather, she observed what was going on, interrupted the flow of the conversation,
and began to make statements that would certainly, at a minimum, cause employees to pause
before proceeding to sign union cards.

Observing the activities of the employees without more was not surveillance, because
the employees chose to conduct those activities out in the open. Also, | would have no problem
with Sapien commenting about these matters, assuming she had been invited into the
conversation. However, by interjecting herself she was in effect taking over the conversation.

20 The EDR was public in the sense that all employees had access to it, not the general
public.
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As the vice-president of human resources, this was the logical consequence of participating in a
conversation among employees. The incident was highly unusual, and it interfered with the
conduct of the employees’ legitimate union activities. | conclude that it constituted unlawful
surveillance of the employees’ Section 7 activity. It would certainly effect the willingness of
employees to engage in further union activity.

Based on the above, | conclude that on about June 4 the Respondent, by Tracy Sapien,
engaged in surveillance of its employees’ union activities, in violation of Section 8(a)(1) of the
Act, as alleged in paragraph 5(cc)(1) of the complaint. However, | shall recommend that
complaint paragraph 5(cc)(2) be dismissed.

It is alleged in paragraph 5(dd) of the complaint that on about June 6, the Respondent,
by Joe Marzan, interrogated its employees about their union membership, activities, and
sympathies.

Joe Marzan was the Respondent’s EVS?! manager. Esther Duhart was employed as a
lead porter in the EVS department. She was a union committee leader and wore a union button
at work. According to Duhart’s testimony, on June 6, at approximately 4:55 p.m., she was
waiting for the elevators on the fifth floor when approached by Marzan. She was wearing her
button at the time. Marzan allegedly said hello, looked at her button and asked “if [she] knew
who and how many people had signed for the Union?” Duhart testified that she replied in the
negative, and then Marzan asked her “why [she] did it?” She responded that she “did it
because of the benefits, because of the medical insurance, and because [she] thought it was
best for [her] and [her] co-workers.” That allegedly ended the conversation. However, on cross-
examination, counsel for the Respondent pointed out to Duhart that in an incident report that
she gave to the Union on the date that the incident allegedly occurred, she placed the date as
June 4, and the time of the incident at 9:20 a.m. She ultimately admitted that, while she was
sure of the incident, she might be mistaken as to the date and time.

Marzan testified that he recalled only one conversation with Duhart where the subject of
the Union was mentioned. According to Marzan, it took place one morning after the union
buttons first appeared, at about 9 a.m. on the fifth floor, out side the supply room, and Manuel
Vizcarra, an EVS supervisor, was present. Marzan testified that he only remembered the
conversation “vaguely,” but recalled saying “in general, “What do you think about all this?”
Allegedly Duhart responded, “I think it's a little too late.” He denied asking Duhart whether she
or others had signed union cards. When he testified, Manuel Vizcarra basically supported
Marzan'’s testimony. Vizcarra recalled Marzan asking only the question “What do [you] think
about what'’s going on?” He also claimed that this comment was made in general, and not
directed to anyone in particular. Vizcarra denied hearing any question by Marzan about
whether anyone was supporting the Union.

| did not find Marzan and Vizcarra to be credible. Their testimony was inherently
implausible. It makes no sense that Marzan asked, allegedly in a vacuum, “What do you think
about this?” There must have been something else said, probably both before and after the
statement that Marzan testified about. If there had been nothing more said, it strains credulity to
believe that Marzan and Vizcarra could have even recalled the conversation. | do not accept
their sanitized version of the conversation. Rather, Duhart’s version is much more plausible,
and | believe that Marzan asked her who and how many people had signed union cards, and
why she had done so. Such a statement would have been worth reporting to the Union, which

21 This was the housekeeping department where the housekeepers and porters worked.
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was apparently what she did by submitting an incident report. The fact that by the time she
testified she had perhaps forgotten the date and time of the incident is largely inconsequential.
What is important is that she credibly testified about the substance of the conversation with
Marzan and his questions directed to her.

Marzan’s questions constituted unlawful interrogation. By asking who and how many
people had signed union cards, and why she had done so, Marzan was obviously eliciting a
response from Duhart intended to disclose privileged information about her and others’ union
activities. Under the Board’s “totality of the circumstances” standard, Marzan’s questions were
coercive. The nature of the information sought by the supervisor went to the heart of
employees’ Section 7 actively, namely the number and names of those employees who had
signed union cards. | can imagine few questions asked of an employee, which would be more
likely to interfere with, restrain, or coerce that employee in the exercise of Section 7 rights.
Marzan’s questions would reasonably have a chilling effect on the willingness of employees to
continue to engage in union activity.

Accordingly, | conclude that on about June 6, the Respondent, through Joe Marzan,
interrogated its employees about their union membership, activities, and sympathies, in violation
of Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(dd).

It is alleged in paragraph 5(ee) of the complaint that on about June 6, the Respondent,
by Stacey Briand, engaged in surveillance of its employees’ union activity.

Stacey Briand was the Respondent’s director of human resources. As noted eatrlier,
employee Azucena Felix was a union committee leader. Felix testified that on June 6 at about
1: 50 p.m. in the EDR, she was speaking to a table of housekeepers, having been summoned
while on break because one of the housekeepers, Adelia Bueno, wanted to sign a union card.
According to Felix, as Bueno was signing the card, Briand came over to the table and directed
some comments to Bueno. Briand said that “[Bueno] shouldn’t be signing things that she wasn’t
sure about, because what she was signing was something like a contract, and that [Felix] was
probably promising something that [Felix] wasn’t going to be able to give her.” Because Bueno
did not understand much English, Felix translated for her. Briand asked what Felix was saying,
and Felix said she was merely translating for Bueno. Briand then left the table.

While Briand testified at the hearing, she did not testify about this particular incident.
Therefore, Felix’s version of the conversation stands unrebutted. Also, as | have discussed
earlier, the EDR is a public area in the sense that it is open to all employees, including
supervisors, who use it during their lunch and break periods.

The employees who chose to conduct union activity in the EDR should have done so
with a diminished expectation of privacy, because of the public nature of the room. However,
while an employer does not necessarily violate the Act when it observes open union activity, it
does when it acts out of the ordinary and interferes with lawful union activity. Carry Cos. of
lllinois, supra; Eddyleon Chocolate Company, Inc., supra; Metal Industries, Inc., supra. That is
what Briand did when she stopped, uninvited at the table where union cards were being
displayed, and attempted to discourage Bueno from signing a card. Discouragement is the only
way to characterize Briand’s statement to Bueno. Certainly this constituted direct interference
with the assembled employees’ union activity. It was also out of the ordinary, as Felix testified
that Briand had never previously spoken to her in the EDR.
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Briand’s words and unusual actions were calculated to dissuade Bueno from signing the
union card, and created the impression that management was monitoring employees’ union
activities. Briand had gone way beyond merely observing an open display of union activity.
She had, uninvited, interjected herself into that union activity with the obvious aim of putting a
stop to it. Under these circumstances, Briand’s actions, which were out of the ordinary,
interfered with the employees’ lawful union activity and were violative of the Act.

Accordingly, | conclude that on about June 6, the Respondent, by Stacey Briand,
engaged in surveillance of its employees’ union activities, in violation of Section 8(a)(1) of the
Act, as alleged in paragraph 5(ee) of the complaint.

Complaint paragraph 5(ff) alleges that on about June 6, the Respondent, by Tracy
Sapien, interrogated its employees about their union membership, activities, and sympathies.
The only evidence offered in support of this allegation was the testimony of porter Pedro
Villareal. He was not a union committee leader, and did not wear a button.

Villareal testified that on June 6 at approximately 9:15 a.m., he attended a meeting of
about 20 employees. Apparently a number of managers were present, including Tracy Sapien,
the Respondent’s vice-president of human resources. According to Villareal, at some point
Sapien asked, “What benefits could the Union give [him]?” He allegedly responded that
“medical insurance was going to be better,” and also that the employees were better protected
with the Union representing them. However, Villareal does not place this question from Sapien
in any context. He indicated that he recalled no other questions being asked.

Although Sapien testified, she did hot comment on this incident. Therefore, Villareal's
testimony is unrebutted. Even so, without more, the question from Sapien standing alone does
not constitute unlawful interrogation. | assume the question did not occur in a vacuum, and that
there was some discussion about the Union, which preceded the question. In that context,
Sapien’s question as to what benefits Villareal expected from the Union was not coercive. He
was apparently surrounded by 20 fellow employees, and there was apparently no attempt made
to single out Villareal, or to question him about his union activity or support. It does not seem
that the question was asked in an accusatorial or hostile manner, and Villareal did not indicate
that he ever identified himself as a union supporter, assuming he actually was one.

Under the Board’s “totality of the circumstances” standard, Sapien’s question, standing
alone, did not constitute unlawful interrogation. It did not coerce Villareal in the exercise of his
Section 7 activity. Accordingly, | shall recommend that complaint paragraph 5(ff) be dismissed.

The General Counsel alleges in complaint paragraph 5(hh) that in about mid-June, the
Respondent, by Joe Marzan, Sandra Eastridge, and Tracy Sapien solicited employee
complaints and grievances, and promised its employees increased benefits and improved terms
and conditions of employment if they refrained from union organizational activities.??2 The
General Counsel has never moved to amend this complaint paragraph. However, during the
hearing the parties did stipulate that Frank Vinola was the Respondent’s vice-president of hotel
services and a supervisor and agent of the Respondent within the meaning of the Act. This is
significant, because the only evidence offered in support of this complaint allegation was an
alleged statement made by Vinola. While counsel for the Respondent asks in his post-hearing
brief that this allegation be dismissed since the complaint was never amended to correct the

22 Counsel for the General Counsel withdrew complaint paragraph 5(gg)(1), (2), and (3).
See G.C. Exh. 2.
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deficiency, he acknowledges that there was some evidence offered of Vinola’s involvement.
However, counsel for the Respondent argues that what ever Vinola said did not constitute a
violation of the Act. In any event, counsel clearly meets the issue by offering rebutting
evidence, and, so, the Respondent has not been prejudiced by the failure of the General
Counsel to amend the complaint. As the issue was fully litigated before me, | decline to dismiss
this complaint paragraph simply for the failure to add Vinola’s name to the allegation.

Pedro Villareal testified about a second meeting for porters, held approximately one or
two weeks after the first meeting. There were 25 to 30 employees in attendance and
management was represented by a number of people including “Frank,” a vice-president.
Allegedly, Frank said that he was present to listen to the employees’ problems. One of the
problems mentioned was “more time to get to the Aladdin before work hours.” By this
reference, Villareal apparently meant the desire that some employees had to be able to access
the facility early, before they were scheduled to work. Villareal claimed that Frank asked how
much time the employees need, and a number of employees offered suggestions. Finally,
Frank is alleged to have directed someone from human resources to extend the time employees
were permitted to arrive at the facility early by 30 minutes, to a total of 90 minutes.

While the Respondent offered no evidence directly rebutting the testimony of Villareal,
there was indirect evidence offered. Stacy Briand testified that the Respondent’s written policy
on employee access to the facility prior to the start of an employee’s shift has not changed since
May 1, 2002. That policy states that an employee “may be on premises in back of house areas
no more than one (1) hour prior to the start of his/her shift and no more than 30 minutes after
his/her shift ends.” (See Res. Exh. 39.) Accordingly, it appears as if there has been no change
in the Respondent’s policy, along the lines that Villareal testified were ordered by Vinola.

| am of the view that the evidence offered by the General Counsel is inadequate to
establish the alleged violation. | found Villareal’'s testimony somewhat dubious on the matters
allegedly raised by supervisors at both meetings he attended. Although the Respondent did not
specifically deny that the words alleged were spoken, Villareal was not able to identify the
alleged speaker except by his first name, “Frank.” Further, it is clear from Briand’s testimony
and the written record that the Respondent’s policy has not been changed, as Villareal claimed
that human resources was ordered to do.

Therefore, | find that the evidence offered concerning this incident is too ambiguous to
warrant the finding of an unfair labor practice. The General Counsel has failed to meet his
burden of proof. Accordingly, | shall recommend that complaint paragraph 5(hh) be dismissed.

It is alleged in complaint paragraph 5(ii) that on about June 19, the Respondent, by
Anthony Paul, interrogated its employees about their union membership, activities, and
sympathies. The Respondent employed Paul as a chef. John CiCillo was employed as a food
server in the Zanzibar Café. CiCillo was also a union committee leader, who began wearing a
union button in early June.

About a week after he started wearing his button, CiCillo was approached by Chef Paul
in the Zanzibar kitchen. According to CiCillo, Paul pointed to his button and asked, “What'’s this
for?” CiCillo told Paul that he was not allowed to discuss it on the floor, to which Paul allegedly
responded, “Well, have we been that unfair to you?” CiCillo replied that Paul had not been
unfair to him, and that this had nothing to do with management, but rather with insurance
benefits and pensions. Paul commented that he could understand that, at which point the
conversation apparently ended. Paul did not testify, although the Respondent tried to rebut
CiCillo’s testimony by showing that CiCillo did not actually work on June 19, the date alleged in
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the complaint. (See schedule, Res. Exh. 41.) However, whether CiCillo worked or not on
June 19 is dispositive of nothing, as the complaint alleges only that the interrogation occurred
on or about June 19. CiCillo testified in a credible manner, and the Respondent did not offer
Paul's testimony. Thus, CiCillo’s testimony remains unrebutted.

Again, | must determine whether the words spoken by a supervisor to an employee
constituted unlawful interrogation. | am of the opinion that under the Board’s “totality of the
circumstances” standard, Paul's comments did tend to coerce CiCillo in the exercise of his
Section 7 rights. Paul went beyond merely inquiring about the button that an open union
supporter was wearing. He asked CiCillo whether management had been unfair to him. In so
doing, Paul was suggesting that CiCillo’s support for the Union constituted disloyalty to the
Respondent. As noted above, the Board has found such a rebuke of an employee to be
unlawful. Ferguson-Williams, Inc., supra; Medcare Associates, Inc., supra, at 941. Paul's
comment was intended to elicit a response from CiCillo likely to disclose privileged information
about his or others’ union activity.

Based on the above, | find that Paul's comments to CiCillo constituted unlawful
interrogation. Accordingly, | conclude that on about June 19, the Respondent, by Anthony Paul,
interrogated its employees about their union membership, activities, and sympathies, in violation
of Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(ii).

Paragraph 5(jj) of the complaint alleges that on about June 26, the Respondent, by
Marlene Nazal and Brian Lerner, promulgated an overly broad and discriminatory rule
prohibiting its employees from talking to one another.

Elisabeth Peuser was employed as a food server in the Zanzibar Café. She was also a
union committee leader who wore a union button beginning on May 31. Peuser testified that
around mid-June she had a conversation with her supervisor, Marlene Nazal, in which she
complained that a busser who was working in a food server position was given “better stations”
than the regular servers. Nazal allegedly defended the busser, saying that she did good work,
and “everyone’s jealous” of her. There was also some discussion about how the bussers and
servers were impacted by tips. Nazal did not testify about this conversation, and, so, Peuser’s
testimony was unrebutted. However, it is important to note that there was no mention of the
Union in the conversation.

According to Peuser, later in the afternoon, Nazal approached her and said that Brian
Lerner, the Zanzibar Café manager, “doesn’t want anybody speaking with each other on the
floor, any bussers or servers to each other.” That was all that was said, and again it is important
to note that there was no mention of the Union.

The General Counsel alleges that this statement by Nazal, supposedly from Lerner,
promulgated an overly broad and discriminatory rule prohibiting employees from talking with
each other. | disagree. In my view, this is “much ado about nothing.” First of all, there was no
mention of the Union, and no indication that this was an effort by the Respondent to prevent
employees from discussing the Union. Nor does this appear to me to be an effort by the
Respondent to prevent the employees from engaging in protected concerted activity by
prohibiting them from discussing wages, hours, or working conditions.

Management in the Zanzibar Café was confronted with a disagreement between the
bussers and the servers over the receipt of tips. In an effort to not have this disagreement
become worse, and possibly effect service to customers, Nazal mentioned to Peuser that Lerner
did not want the bussers or servers talking with each other. While the statement was
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inarticulately spoken, it should have been obvious to Peuser that Lerner meant talking about the
tip dispute in the area where customers were served. There is simply no need to make more of
this than was actually intended. | see no evidence that the “rule” was anything other than a one-
time statement addressed to a specific problem. Nor was evidence presented which would
establish that the statement would reasonably tend to interfere with, restrain, or coerce
employees in the exercise of their Section 7 rights.

Accordingly, | shall recommend that complaint paragraph 5(jj) be dismissed.

It is alleged in complaint paragraph 5(kk)(1), (2), and (3) that on about July 2, the
Respondent, by Alberto Munoz, interrogated its employees about their union membership,
activities, and sympathies; informed its employees that it would be futile for them to select the
Union as their bargaining representative; and threatened its employees with discharge because
of their union activities and support.

Alberto Munoz was employed as an executive steward. Javier Aguiree was employed
as a dishwasher in the Zanzabar Café. Aguiree was also a union committee leader and first
wore a union button around July 1. On the following day, he went to the office of his supervisor,
Munoz. The purpose for his visit was to ask permission to leave work early that day. According
to Aguiree, Munoz closed the door and asked Aguiree, “Why [he] had to use that button?”
Aguiree said that he wanted to be “part of the Union.” Munoz asked in what way he had “failed”
Aguiree, that Aguiree needed “somebody to speak “ for him. Aguiree testified that he replied
that he was not against Munoz, he was just for the Union. Munoz again asked how he had
“failed” Aguiree, and stated that he had “helped [Aguiree] a lot.” Munoz said that Aguiree should
“think about it” and if he “changed [his] mind,” to talk with him.

As the conversation continued, Munoz told Aguiree that “the Union doesn’t help you
any...they don't help you at all.” Further, according to Aguiree, Munoz said, “I'm the boss and |
can fire anybody, even if the Union is here, and they will not help.” At about that time, a women
entered the office who Aguiree identified as a supervisor named Olga, but whose last name he
did not know.23 Munoz took the opportunity to have Olga comment about the Union. Aguiree
testified that she said, “I have worked with the Union and it's no good. There were people that
had been working for 18 years and were fired, and the Union didn’t help them at all.” At this
point, she left. Munoz told Aguiree again that if he changed his mind about the Union to come
and talk to him. Also, he said that Aguiree should “be very careful when [he had] to sign any
kind of paperwork with the Union.” The conversation ended with Aguiree telling Munoz that he
felt “weird,” because Munoz seemed to be saying that Aguiree had betrayed him, but that, in
any event, he was going to continue supporting the Union. Munoz testified, but did not address
the July 2 encounter with Aguiree. Olga never testified. Therefore, Aguiree’s testimony stands
unrebutted.

Looking to the Board'’s “totality of the circumstances” standard, | conclude that Munoz
unlawfully interrogated Aguiree. Rossmore House, supra; Medcare Associates, Inc., supra.
Although Aguiree went to Munoz’ office of his own volition, Munoz took the opportunity to close
the door and to begin questioning Aguiree about the Union. The questioning went way beyond
a mere innocent inquiry directed to an open union supporter. The questioning took on an

23 There is some reference in the transcript and in the post-hearing briefs to this person as
Olga Vasquez. While that last name was never conclusively established, the Respondent did
not deny the complaint allegation that Olga, last name unknown, was a supervisor as defined in
the Act.
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accusatory tone, with Munoz asking several times how he had “failed” Aguiree, and reminding
Aguiree that he had “helped [him] a lot.” Aguiree pointed out that Munoz was accusing him of
having betrayed Munoz. As | have already noted numerous times above, the Board generally
holds that rebuking an employee by equating his prounion sympathies to disloyalty to the
employer constitutes a violation of the Act. Ferguson-Williams, Inc., supra; Medcare
Associates, Inc., supra, at 941. Further, Munoz’' questions were intended to elicit a response
from Aguiree likely to disclose his or other employees’ union activity. Making the interrogation
even more coercive was the commission of additional unfair labor practices during the same
conversation.

These additional violations of the Act included informing Aguiree that even if the Union
successfully organized the facility, “they will not help,” and that as the “boss,” Munoz “could fire
anybody.” In effect, Munoz was telling Aguiree that supporting the Union was an act of futility.
In the context that these statements were made, it would have been reasonable for Aguiree to
conclude that continuing to support the Union was a wasted effort. Also, the statement that
Munoz could fire anybody was a fairly obvious threat that if Aguiree did continue to support the
Union, he could be fired. Even if somewhat oblique, the Board traditionally holds employers
liable for all threats that could reasonably tend to be coercive. Tim Foley Plumbing Svc., Inc.,
supra; Boydston Electric, Inc., supra. Finally, in reminding Aguiree that Munoz had “helped
[him] a lot,” Munoz was suggesting that Aguiree was ungrateful, and the Board has found such
a statement to constitute an unlawful threat of reprisal. Equipment Trucking Co., Inc., supra;
House Calls, Inc., supra.

In its totality, Munoz’ conversation with Aguiree would certainly have had the affect of
chilling any interest Aguiree had in engaging in future Section 7 activity. Accordingly, | conclude
that on June 26, the Respondent, by Alberto Munoz, interrogated its employees about their
union membership, activities, and sympathies; informed its employees that it would be futile for
them to select the Union as their bargaining representative; and threatened its employees with
discharge because of their union activities and support, all in violation of Section 8(a)(1) of the
Act, as alleged in complaint paragraph 5(kk)(1), (2), and (3).

The General Counsel alleges in complaint paragraph 5(ll) that on about July 2, the
Respondent, by Elizabeth Brandon, interrogated its employees about their union membership,
activities, and sympathies by means of physical force. Brandon was one of the Respondent’s
chefs. Paul Darata was employed as a cook in the Zanzibar Café. Darata was also a union
committee leader who first wore a union button in June. According to Darata, on July 2, at
approximately 6:30 a.m., he was at his work-station talking with a co-worker when approached
by Brandon. Allegedly, as she passed him, Brandon “pushed [Darata] on [his] union button,”
which was pinned to his chest. Darata testified that as she pushed the button, Brandon uttered
the sound “huh.” Darata said nothing in response, and did not mention the incident to Brandon.
As Brandon did not testify, the testimony of Darata is unrebutted.

I do not construe Brandon’s action as interrogation, or an unfair labor practice of any
kind. Brandon spoke no words, but only uttered the sound “huh”. There was no attempt to elicit
any information from Darata, and the sound “huh” was ambiguous at most. Frankly, | do not
know whether it denotes a term of displeasure or not. In any event, there was no indication that
Darata was in any way coerced by the push and sound. Further, | do not believe that such
conduct toward an open union supporter would reasonably tend to interfere with Section 7
activity.
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The evidence concerning this incident is too ambiguous to warrant the finding of an
unfair labor practice. Accordingly, | shall recommend that paragraph 5(Il) of the complaint be
dismissed.

Complaint paragraph 5(mm) alleges that on about July 2, the Respondent, by
dishwashing supervisor Olga, whose last name is unknown, informed its employees that it
would be futile for them to select the Union as their bargaining representative. The substance of
this allegation was covered above in paragraph 5(kk). As noted, Olga entered supervisor
Alberto Munoz’ office while he was discussing the Union with dishwasher Javier Aguiree. In
response to a request from Munoz, Olga recited an incident she was apparently involved in
where allegedly the Union “didn’t help” employees who “had been working for 18 years, and
were fired.” As a result of having this experience, Olga told Aguiree that the Union was “no
good.” However, | consider this statement nothing more than an expression of Olga’s personal
opinion.

Section 8(c) of the Act protects the right of a representative or party to express an
opinion without it constituting an unfair labor practice, as long as the opinion expressed is free of
any threat of reprisal, or force, or promise of benefit. It is clear to me that Olga, who was
apparently a supervisor, was doing nothing more than expressing her personal opinion, based
on some alleged incident, that the Union was “no good.” She was, of course, entitled to her
“opinion,” and | see no reason why Aguiree would have taken the statement for anything more
than that. Olga said nothing that Aguiree could have reasonably considered to be a threat or
promise of benefit. Further, her opinion expressed to Aguiree would in no way suggest that
supporting the Union was futile. At most, the story she told could conceivably stand for the
proposition that the Union was weak, and that employees should not rely on it to protect their
jobs. In any event, the sentiments expressed by Olga were merely the kind of campaign
propaganda typically heard during organizing efforts, which employees were quite capable of
evaluating for themselves.

Based on the above, | conclude that Olga’s statement did not constitute an unfair labor
practice of any kind. Accordingly, | shall recommend that complaint paragraph 5(mm) be
dismissed.

Paragraph 5(nn) of the complaint alleges that on about July 6 and 11,24 the Respondent,
by Michael Duhon, threatened its employees that he would engage in closer supervision of the
employees because of their union activities and support.

The Respondent employed Duhon as a food and beverage manager. Piper Lewless
was employed as a bartender. He was also a union committee leader who began to wear his
union button at work on May 30. According to Lewless, at a pre-shift meeting held at 9:55 a.m.
on July 6, Duhon announced to the assembled bar employees that he was giving each of them
“a blanket verbal warning” for violations of the employee handbook. Duhon allegedly said that
he “wanted everything by the book,” and that the next infraction would result in a “written
warning.” However, he did not say which specific rules had been violated by the employees.
On cross-examination, Lewless acknowledged that of the 15 or 20 employees present at the
meeting that “the vast majority” were not wearing union buttons. Further, Duhon did not
mention the Union at this meeting. This was the first time that Lewless had ever heard of “a
blanket verbal warning.”

24 This paragraph of the complaint was amended to add the date of July 11. (G.C. Exh. 2.)
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Irelda Reyes was employed as a cocktail waitress. She was also a union committee
leader who began to wear her union button at work beginning May 30. Reyes testified that she
was present in mid-July at a pre-shift meeting at 9:55 a.m. when Duhon told the assembled
employees that they were all getting “a group verbal warning.” He told the employees that they
should all be familiar with the rules in the employee handbook, and so he was “prewarning”
them that any further infraction would result in a written warning. Reyes testified that Duhon
mentioned such problems as employees chewing gum at work, taking personal items to the bar,
being in restricted areas of the casino, and some other matters that she could not recall. Also
testifying about this meeting was Julie Wallack, a cocktail server. She also was a union
committee leader who started wearing her button on May 30. Wallack testified in substantial
agreement with Reyes. However, she admitted that of the five to ten employees at the meeting,
they were not all committee leaders.

Duhon testified at the hearing, but did not deny that he informed assembled employees
at the two meetings that they were all receiving “ a blanket verbal warning.” The General
Counsel and the Charging Party take the position that Duhon’s statement constituted a threat
that he would engage in closer supervision of the employees because of their union activity. |
disagree. | see no nexus with union activity. The majority of union committee leaders began to
wear their buttons on May 30 or 31. However, Duhon’s statement was made at least five weeks
later. Further, there was no reference by Duhon to the Union, union activity, or buttons at or
about the time the meetings were held. Most significant, the meetings were attended by all
employees present, a majority of whom were apparently not wearing union buttons. | simply do
not believe that Duhon’s aim was to threaten union supporters, and in order to do so he was
willing to also discipline non-supporters. This would certainly be a strange way for Duhon to
make friends among those who were not supporting the Union.

As a beverage supervisor, Duhon is responsible for 20 to 30 employees, spread
throughout the Respondent’s facility at the various bars. He is responsible for ensuring that
customers are properly serviced, and that the employees follow the employee handbook. It is
undisputed that the Respondent maintains a progressive discipline system, the first step of
which is a verbal warning. It does appear that Duhon’s reference to “a blanket verbal warning”
was rather unusual. No evidence was offered to show that there has been any further use of
this term, after the two dates in July. It is unclear to the undersigned what precipitated Duhon’s
use of such a warning, although at least one witness testified about a number of rule infractions
that Duhon raised with the employees. However, the reason that Duhon used this type of
warning is really not relevant, as long as the reason had nothing to do with employees’ union
activity. | simply see no evidence that there was any connection between Duhon’s statement
and Section 7 activity. Without some nexus, | can find no violation.

Based on the above, | am of the view that the General Counsel has failed to meet his
burden of proof and establish a connection between the conduct complained of and protected
activity. Accordingly, | shall recommend that complaint paragraph 5(nn) be dismissed.

It is alleged in complaint paragraph 5(00) that on about July 10, the Respondent, by
Charles Clark, threatened its employees with discharge accompanied by physical force because
of their union activities and support. As has been noted above, the Respondent employed Clark
as a chef. Also as noted, Luis Herrera was employed as a buffet cook. His position as a union
committee leader has also been previously explained.

According to Herrera, on July 10, at about 4:20 p.m., he was at his work place, the
seafood station in the Spice Market Buffet. Herrera was approached by Chef Clark who said
that, “he didn’'t want to tell [Herrera] a lot of times to clean the station, that he wanted everything
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clean.” Herrera responded that it was “fine.” However, at this point Clark allegedly put his
finger on the top of the committee leader button that Herrera was wearing. Herrera asked why
Clark was pushing him. Clark responded that if Herrera did not clean well, that he would be
“fired.” According to Herrera, Clark then added, “I'm going to fire you, and we’ll see if the idiots
from the Union are going to give you food to eat.” Herrera replied that it was fine, at which Clark
laughed and said he “wasn’t afraid of [Herrera], and he wasn't afraid of anything.” Herrera
testified that he told Clark that if Clark pushed him again, he would take Clark to “human
resources.” Allegedly, Clark laughed and said that he wasn’t afraid of Herrera and wasn't afraid
of anyone from human resources. With that, the conversation apparently ended.

Clark denied that he ever spoke with Herrera about his union activity, asked him to
remove his union button, or ever threatened him because of his union support. According to
Clark, the only reason he had occasion to discuss Herrera’s job tenure with him was because
he routinely spoke to Herrera, and others, about keeping his work-station clean. However, | do
not believe Clark. As | explained in detail above, | found Clark to be incredible. His demeanor
was such that | believe he displayed the type of arrogance that Herrera testified to. Herrera’'s
testimony was inherently plausible. It had the “ring of authenticity” to it. Based on the
demeanor that he displayed when testifying, | have no doubt that Clark placed his finger on the
union button, told Herrera he would fire him, called the union officials idiots, and said that he
wasn'’t afraid of anyone, including human resources. Clark obviously took the union campaign
personally, believing that the cooks who worked in the Spice Market Buffet and were union
supporters were somehow being disloyal to him, because he was the chef and their supervisor.

| find that Clark did threaten Herrera with discharge because he was a union supporter.
However, | do not believe that the threat was accompanied by physical force. Even though
Clark placed his finger on Herrera’s button, | did not get the sense that in some way Cark was
threatening Herrera with physical harm. The finger was placed on the button for demonstrative
purposes, Clark clearly being an emotional individual. While that act further demonstrates that it
was Herrera’s union button and support which had so upset Clark, not the cleanliness of his
work-station, | do not believe that it was intended to physically intimidate Herrera. Further, | do
not believe that it would have reasonably done so.

Accordingly, | conclude that on about July 10, the Respondent, by Charles Clark,
threatened its employees with discharge because of their union activities and support, in
violation of Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(00).

It is alleged in complaint paragraph 5(pp) that on about July 11, the Respondent, by
Michael Duhon, threatened its employees that he would engage in closer supervision of
employees because of their union activities and support. However, this allegation is virtually
identical to the allegation in paragraph 5(nn). As | assume that this is an inadvertent
duplication, | shall recommend the dismissal of complaint paragraph 5(pp).

Complaint paragraph 5(qq) alleges that in about mid-July, the Respondent, by Michael
Duhon, engaged in closer supervision of its employees because of their union activities and
support.

In support of this allegation, cocktail server Julie Wallack testified that after supervisor
Duhon gave her and others a group verbal warning, his behavior changed. She alleged that
Duhon “wasn’t as friendly...wasn’t very personable,” became “very serious, very
unapproachable.” Also, Duhon allegedly began to “walk around a lot with a note pad and a
paper.” Wallack observed that Duhon “was on the floor a lot more than usual...just really
closely watching all the employees and writing things down on his note pad.” She testified that
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this new behavior by Duhon lasted for about two to three weeks. On the other hand, Duhon
testified that he has not changed his work routine with regard to taking notes since before

May 30. He is responsible for 12 separate bars located throughout the facility. His basic routine
has always been to go from bar to bar at the facility, making sure that each bar is properly
stocked and staffed, and that customers are being well served. Ensuring that liquor supplies
are properly ordered and delivered is especially important. According to Duhon, in order to
keep everything accurate, it his custom to frequently make notes on what ever piece of paper
may be available, even a napkin.

Duhon was the Respondent’s food and beverage manager. This was a responsible
position, which required that Duhon closely monitor 12 bars located throughout the hotel-casino.
It would certainly seem reasonable to me that Duhon would need to move around the facility
observing the operation of each bar, and would spend a substantial amount of time each day
doing so. Further, | doubt the job could be properly performed without taking elaborate notes
about the condition of each bar, especially the inventory of liquor. | assume it would be nearly
impossible to perform this job without taking notes. Duhon’s testimony in this regard was
reasonable and credible. Therefore, | accept his testimony that he did not alter his daily routine
following the start of the open union campaign. | see no credible evidence that Duhon engaged
in closer supervision of anyone because of his or her union activity. In my view, Wallack was
simply being melodramatic, if not somewhat paranoid, in believing that Duhon was more closely
watching the work being performed by her and other union supporters.

Accordingly, | shall recommend that complaint paragraph 5(qq) be dismissed.

The General Counsel alleges in complaint paragraph 5(rr) that on about July 11, the
Respondent, through Charles Clark, threatened its employees with disciplinary action because
of their union activities and support.

The employee involved in this incident is once again Luis Herrera. As noted above, |
have found that on July 10, Chef Clark threatened Herrera with discharge because of his union
activity, going so far as to place his finger on Herrera’s union button for emphasis. The next
day, July 11, Clark appears to continue with his efforts to bully Herrera. According to Herrera,
he was eating in the EDR at approximately 5:25 p.m. when Clark appeared, snapped his
fingers, told Herrera to “dump the food,” and “go fast to the banquets.” Herrera told Clark that
he would go, but first he wanted to finish his food. Clark responded that if Herrera didn't go, that
he was going to take Herrera “to the office.” Herrera told Clark that wasn't fair, and Clark
responded that he was “the chef,” and Herrera needed to do what he was told. According to
Herrera, he ate fast and then went to look for Clark in his office. Herrera found Clark and told
him that he was ready to go help out in banquets. Clark curtly said, “forget it,” and, so, Herrera
left to finish his break.

Herrera testified that he then returned to his normal work location at the seafood station
in the Spice Market Buffet. After about five minutes, Clark appeared and asked Herrera
whether he had understood what he been told, or was he “just playing make-believe?” Herrera
reminded Clark that he had gone to his office ready to help out in banquets, but that Clark had
responded “rudely.” Clark replied that he wanted “the station very clean, and that if [Herrera]
didn’t clean it, that he was going to give [Herrera] a hard time.” Herrera told Clark that he would
do his job. Allegedly, Clark responded by saying that “the next time if [Herrera] wanted a favor,
that he wasn't going to give [Herrera] a favor.” Clark ended the conversation by telling Herrera
that the next time he didn’t do what he was told that Clark would take him “to the office, and was
going to give [Herrera] a warning.” According to Herrera, he had never before been asked to
help out in banquets.
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Clark testified that it was not unusual to ask employees to help as needed in banquets,
and that Herrera had refused because he was on break. Clark admitted that he was “frustrated”
with Herrera, and acknowledged that he “sarcastically” said, “something about, you know when
you need a favor from me, you know, something along that line.” However, he continued to
deny that these remarks had any thing to do with Herrera’s wearing a union button or his union
support. As | have now indicated repeatedly, | find Clark to be an incredible witness. | continue
to credit the testimony of Herrera. His portrayal of Clark’s actions is exactly the characterization
of Clark that | would expect.

Clark was very upset with Herrera precisely because of his union activity. This had been
apparent from May 31 when Clark confronted Herrera in his office about wearing a union button
and ordered him to remove it. The harassment of Herrera continued on July 10 when Clark
threatened him with discharge and placed his finger on the union committee leader button. It
carried over to the next day, when Clark used the excuse of needing help in banquets to
interrupt Herrera’s break. Clark’s manner was indicative of his true motives as he ordered
Herrera to “dump the food” and “go fast to the banquets.” | accept Herrera’s claim that he had
never before been asked to help out in banquets. Further, even Clark is forced to admit that he
told Herrera not to expect any favors from him. | also believe that Clark threatened Herrera with
future disciplinary action.

While Clark’s threat to discipline Herrera was not directly made in connection with the
Union, it is clear to me, as it would have reasonably been to Herrera, that it was all part of
Clark’s efforts to harass Herrera because he was a union supporter. Threats that are oblique,
but occurring in the context of other coercive conduct, are still violative of the Act. See
McCorvey Sheet Metal Works, Inc., 326 NLRB 1066 (1998) (warning to union supporter not to
“mess up” carried an implied threat of reprisal); Boydston Electric, Inc., supra. The statement
made by Clark, threatening Herrera with a future disciplinary warning, would likely have the
affect of restraining employees from engaging in Section 7 activity.

Accordingly, | conclude that on July 11, the Respondent, by Charles Clark, threatened its
employees with disciplinary action because of their union activities and support, in violation of
Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(rr).

It is alleged in complaint paragraph 5(ss) that on about July 12, the Respondent, by Nick
Della Penna, threatened its employees with unspecified reprisals for wearing union buttons.
Della Penna was employed by the Respondent as room service manager. Norma Quinones
was a room service busser. Quinones had been discharged in April for forgetting to clock out at
the end of her shift. She had appealed her termination through the Respondent’s internal “open
door” procedure, pursuant to which the Respondent’s president, Bill Timmins, reinstated her.
However, she did not return to the hotel immediately, as she was first given a period of
maternity leave. Quinones returned to the hotel on July 5, and as a union committee leader,
she began to wear the union button on that date.

On July 12, Della Penna called Quinones into his office. Also present was room service
supervisor Andre Moskopp. With the office door shut, Della Penna informed Quinones that she
had violated the Respondent’s clocking procedure by clocking out three times at the end of her
shift. He proceeded to give Quinones a written “verbal” warning. (G.C. Exh. 7.) Quinones
refused to sign the warning, arguing that employee relations specialist Lae Wong had told her
that when she clocked out, “to be on the safe side,” she should clock out more than twice.
Apparently, the intention was to ensure that the clock out was recorded. According to Della
Penna, he told Quinones that she must have misunderstood Wong.
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In any event, Quinones asked if Della Penna was giving her a warning so soon after she
returned to work, because he was upset that she had been reinstated over his objection.
Quinones testified that Della Penna responded by saying that she had been reinstated, but
returned wearing the union button. Further, he said that if the Union were “in the casino,” she
would not have gotten this “second chance.” According to Quinones, she then replied that Della
Penna had not given her this second chance, but, rather, Timmins had, and she would show
him how grateful she was by doing her job and following the clocking procedures. Allegedly,
Della Penna said, “when the president sees you with a button, wearing it, he will be very
disappointed, very betrayed.”

Della Penna’s testimony was not much different, as he acknowledged telling Quinones
that, “in my opinion, by wearing that union button you’re not showing [Timmins] much gratitude.”
Quinones continued to refuse to sign the “verbal” warning, and it was given to her, bringing the
meeting to an end. While | will have more to say about the “verbal” warning later in this
decision, | must now decide whether the words spoken by Della Penna constituted a threat to
Quinones of unspecified reprisals for wearing the union button. | conclude that it did.

There is not a significant dispute between Quinones and Della Penna as to what was
said in his office. Della Penna admitted telling Quinones that “in [his] opinion,” she was not
showing Timmins “much gratitude” by wearing the union button. As noted earlier, the Board has
consistently held that an employer may not rebuke an employee by equating his prounion
sympathies to disloyalty to the employer. Ferguson-Williams, Inc., supra; also, Sea Breeze
Health Care Center, supra. (holding that manager’s statement that she was “highly
disappointed” with employee’s union support was a “veiled threat of reprisal”). In telling
Quinones that she was not showing gratitude to Timmins by wearing the union button, Della
Penna was making an implied threat that her disloyalty would not serve her well in the future.
Such a threat would reasonably tend to restrain Quinones in her willingness to engage in future
union activity. The fact that Della Penna may have couched his threat in an “opinion” did not
mitigate its coercive effect. Clinton Electronics Corp., 332 NLRB 479, 479 (2000). Quinones
would have likely believed that the supervisor was speaking for the Respondent, regardless of
whether Della Penna said it was his personal opinion or not.

Accordingly, | conclude that on about July 12, the Respondent, by Nick Della Penna,
threatened its employees with unspecified reprisals for wearing union buttons, in violation of
Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(ss).

Complaint paragraph 5(tt) alleges that on about July 18, the Respondent, by Keith
Kawana, threatened its employees with discharge or a preferred selection for hire based on
their union activities and support. As noted earlier, Kawana was the Respondent’'s manager in
both the Spice Market Buffet and the Zanzibar Café. Also noted was Luis Velasquez’ previous
position as a waiter in the Spice Market Buffet, and his role as a union committee leader.
Velasquez returned to work on July 17, after having been discharged the previous month. (I will
discuss this discharge at some length later in this decision.) Velasquez testified that at a pre-
shift meeting following his return to work, supervisor Kawana told the assembled employees
that there were “some rumors” that the Union had returned “some people” to their jobs, and it
was a “lie.” According to Velasquez, Kawana said that he and Brian Lerner, vice-present of
food and beverage “ had the power to fire anybody and to return them to work whenever they
wanted to.” While Kawana testified at the hearing, he did not specifically deny this allegation.
Therefore, Velasquez’ testimony on this issue was unrebutted.
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In my view, when Kawana linked “some rumors” about the Union returning employees to
their jobs, with management’s right to fire and rehire, he was making an implied threat to render
such decisions based on employees’ union activities and support. Otherwise, why would he
make such a connection? His words would reasonably be interpreted by the assembled
employees to mean that if they supported the Union, the result would be discharge, from which
only management could return them to work. Even if somewhat attenuated, this statement from
a supervisor would likely have a coercive effect on employees’ Section 7 rights. As noted
earlier, the Board holds employers liable for all threats that could reasonably tend to be
coercive, even if the statement is oblique, ambiguous, or nonsensical. Fixtures Mfg. Corp.,
supra; Tim Foley Plumbing Svc., Inc., supra. | can imagine no other interpretation that
employees who heard the statement could have reasonably reached.

Accordingly, | conclude that on about July 18, the Respondent, by Keith Kawana,
threatened its employees with discharge or a preferred selection for hire based on their union
activities and support, in violation of Section 8(a)(1) of the Act, as alleged in complaint
paragraph 5(tt).

The General Counsel alleges in paragraph 5(uu) of the complaint, as amended, that on
about July 18, the Respondent, by Hector Peralta,?> threatened its employees with unspecified
reprisals if they selected the Union as their bargaining representative. Alberto Meza, a steward,
testified that on July 18, at about 3:00 p.m., he went to the office of his supervisor, Alberto
Munoz, to pick up a form for a hotel discount. He was at the time wearing his union committee
leader button. When he arrived at the office, Munoz introduced Meza to “a new supervisor for
the casino,” Hector Peralta. After the introductions, Peralta saw Meza's button, and, according
to Meza, exclaimed, “uh huh. So you want to be a shop steward. Let him get into that and see
how it goes.” Apparently, that was the end of the conversation. Peralta did not testify, and
although Munoz testified, he did not deny Meza’s testimony concerning this conversation.
Therefore, this testimony by Meza stands unrebutted.

Fully crediting Meza’s testimony, | find that the evidence concerning this incident is too
ambiguous to warrant a finding of an unfair labor practice. Meza was obviously an open union
supporter, wearing his committee leader button. Seeing that button, Peralta commented that
Meza must want to be a union steward, and would see whether he liked it, or words to that
effect. So what? Those words do not seem to me to be threatening, or to even indicate
anything disparaging about the Union. Frankly, the words do not seem to mean much of
anything. Such a comment does not rise to the level of an unfair labor practice.

In my view, the words spoken by Peralta would not reasonably have interfered with,
restrained, or coerced Meza or other employees in the exercise of Section 7 activity.
Accordingly, | shall recommend that complaint paragraph 5(uu) be dismissed.

Complaint paragraph 5(vv) alleges that on about July 23, the Respondent, by Richard
Alfarno, interrogated its employees about their union membership, activities, and sympathies.
The Respondent employed Alfarno as a line cook supervisor. Paul Darata was employed as a

25 |n its answer to the complaint, the Respondent denies the supervisory and agency status
of Hector Peralta. Although counsel for the Respondent amended the answer at various times
to admit the supervisory status of various individuals, | could find no place in the record where
such an amendment was made for Peralta. Further, counsel for the General Counsel did not
offer any evidence to establish supervisory authority. However, in view of my decision to
recommend dismissal of this allegation, the issue of Peralta’s supervisory status is moot.
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cook in the Zanzibar Café. He was also a union committee leader who began to wear the union
button at work in June. Darata testified that on July 23, at about 11 p.m., as he came on shift,
Alfarno approached him in the kitchen and asked, “if [Darata] was at the rally earlier that
evening?” Darata understood that Alfarno was making reference to a union rally, which had
been held outside the facility earlier that day. Darata replied that he thought he was at the rally.
In response, Alfarno said that he didn’t really care, “[he] just wanted to know.” That apparently
ended the conversation. As Alfarno did not testify at the hearing, | will accept Darata’s
testimony as accurate.

Under the “totality of the circumstances” standard established by the Board, | believe
that Alfarno’s question asked of Darata constituted unlawful interrogation. While it is true that
Darata was an open union supporter, and | assume was wearing the union button at the time,
there was no indication that he wanted Alfarno to know about his specific union activity. It is
important to consider that Alfarno raised the subject with Darata “out of the blue.” The two men
were not discussing the Union, but, rather, upon seeing Darata for the first time that day, Alfarno
simply asked him the question directly. The question clearly caught Darata off guard, as he
fumbled for an answer, ultimately saying that he thought he was at the rally. Of course, he
either was or he wasn’t. However, giving a less than candid answer, Darata was clearly
indicating his discomfort with the question, and his desire to keep the matter quiet. Merely
because Darata was an open union supporter did not entitle Alfarno to inquire as to the specifics
of Darata’s union activity. Under these particular circumstances, | find that Alfarno’s question
was coercive, likely to have a chilling effect on the willingness of Darata or others to engage in
union activity. Rossmore House, supra; Medcare Associates, Inc., supra.

Accordingly, | conclude that on about July 23, the Respondent, by Richard Alfarno,
interrogated its employees about their union membership, activities, and sympathies, in violation
of Section 8(a)(1) of the Act, as alleged in complaint paragraph 5(vv).

It is alleged in complaint paragraph 5(ww) that on about August 22, the Respondent,
through Keith Kawana, promised its employees increased benefits and improved terms and
conditions of employment if they refrained from union activities and support. Complaint
paragraph 5(xx) alleges that on about August 24, the Respondent, through Keith Kawana,
promised its employees increased benefits and improved terms and conditions of employment if
they refrained from union activities and support. As these allegations are interrelated, they will
be considered together.

As stated earlier, Keith Kawana was the manager of the Spice Market Buffet and of the
Zanzibar Café. Socrates Oberes was a bus person in the Spice Market Buffet. Oberes became
a union committee leader relatively late in the campaign, and testified that he first wore the
union button to work on August 2. He apparently recalled the date because shortly thereafter,
supervisor Lila Dang commented that he was “big time now,” because he was wearing the union
button. In any event, on August 22, at about 3:30 p.m., he happened to “cross paths” with
Kawana in the kitchen. According to Oberes, Kawana stopped to talk and Kawana said that,
“he could take care of [Oberes] now, to stop wearing a union button.” Oberes testified that he
understood this reference “take care of” to mean train him to become a server. He testified that
Kawana had been training a number of bussers to become servers, but not him. Oberes felt
that Kawana had “neglected” him. The two men agreed to meet the following day in the coffee
shop to further discussion this matter. However, they did not actually meet for two days.

On August 24, at about 2:40 p.m., Oberes and Kawana met in the Zanzibar Café.
According to Oberes, he asked what Kawana intended to do about an accusation that a server
had made that Oberes was stealing her tips. Kawana responded that he would have Oberes
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and the server work different stations. Oberes mentioned trying to get a transfer to the
beverage department. According to Oberes, Kawana said not to transfer because “he was
ready to take care of [Oberes,]” and wanted to “put [Oberes] back on track,” and he would
“make sure [Oberes] was comfortable at work, if [Oberes would] go on this side.” Oberes
testified that he asked Kawana what he meant by “ going on your side?” To which Kawana
responded, “Just stop wearing the union button.” Oberes said that he would think about the
matter, and that was apparently the end of the conversation.

I was impressed with Oberes’ memory and his grasp of detail. However, the same
cannot be said for Kawana. To begin with, he recalled the conversation with Oberes as having
occurred in May, and said that he wasn't sure if Oberes was wearing a union button at the time.
He recalled talking with Oberes about the accusation that Oberes was stealing tips, but denied
that there was any mention of removing the union button. Kawana denied offering Oberes a
transfer, promotion, or any kind of job change in return for him abandoning his support for the
Union. According to Kawana, they did discuss Oberes’ desire to become a food server, with
Kawana telling Oberes that he would first have to work “on call,” which was not full time as it did
not guarantee thirty hours of work per week. An employee who does not work full time over a
six-month period can lose benefits. However, on cross-examination by counsel for the Union,
Kawana begrudgingly admitted that bussers who are being trained as servers are sometimes
permitted to work as on call servers, while they continue to be employed as full time bussers.
This obvious contradiction in his testimony leads me to believe that Kawana was not testifying
credibly about these conversations with Oberes. Further, Oberes’ testimony was plausible and
had the “ring of authenticity” to it. Accordingly, | credit Oberes' version of the two conversations.

Having credited Oberes, | find that Kawana did in fact offer Oberes the opportunity to
train as a food server in return for removing his union button, thereby abandoning his support for
the Union. It is well established Board law that “[a]bsent a previous practice of doing so, the
solicitation of grievances during an organizational campaigh accompanied by a promise,
express or implied, to remedy such grievances violates the Act.” Maple Grove Health Care
Center, 330 NLRB 775, 775 (2000). In the matter before me, the Respondent’s promise was
even more obvious and blatant. Kawana’s promise to make Oberes a food server was a quid
pro quo for Oberes removing his union button. These promises of benefit made on both
August 22 and 24 were unlawful, as they would tend to interfere with Oberes and other
employees’ Section 7 rights.

Accordingly, | conclude that on about August 22 and 24, the Respondent, by Keith
Kawana, promised its employees increased benefits and improved terms and conditions of
employment if they refrained from union activities and support, in violation of Section 8(a)(1) of
the Act, as alleged in complaint paragraphs 5(ww) and 5(xx).

Paragraph 5(yy) of the complaint alleges that in about the end of August, the
Respondent, by Keith Kawana, Pamela Garrett, and unnamed security guards, engaged in
surveillance of its employees in order to discover their union activity. However, neither the
General Counsel nor the Charging Party offered any evidence in support of this allegation.
Accordingly, as the General Counsel has failed to meet his burden of proof, | shall recommend
that this complaint paragraph be dismissed.

It is alleged in complaint paragraph 5(zz) that on about August 29, the Respondent, by
Keith Kawana, interrogated it employees about their union membership, activities and
sympathies. In support of this allegation, the General Counsel offered the testimony of Elmer
Portillo who was employed in the Spice Market Buffet as a waiter. He was also a union
committee leader who started to wear the union button at work on July 9. According to Portillo,
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on August 29 at about 2:00 p.m., he was at his work-station with four other waiters. The
manager of the buffet, Keith Kawana, approached and addressing himself to Portillo asked, “if
[Portillo] was talking shit about the Union and Luis Carlos.” Portillo testified that he assumed the
reference was to another waiter, Luis Carlos Velasquez.26 Portillo replied that he did not know
what Kawana was talking about. Allegedly, Kawana responded with the question, “Are you lying
to me again?” Portillo answered, “No sir,” and that ended the conversation.

Kawana did not directly refute Portillo’s testimony. Kawana only recalled an incident in
May or June where Portillo, along with four other employees, were standing around talking, and
Kawana asked them “if they could break [it] up and please get back to work.” According to
Kawana, Portillo had a “smirk” on his face, and in response to the smirk, Kawana asked Portillo
“if [he was] getting into trouble.” There was allegedly no discussion about, or mention of, the
Union in this conversation.

There is a significant variance between the testimony of Kawana and Portillo. For the
reasons that | have expressed above, | have found Kawana not to be a particularly credible
witness. Also, the dates favor Portillo’s version more so than Kawana’s version, with the
problems of Luis Carlos Velasquez occurring in the time frame recited by Portillo. As Portillo’s
version of the incident in question appears to be more plausible than Kawana’s, | will credit
Portillo. | am of the opinion that the incident, as reported by Portillo, does constitute unlawful
interrogation. Although Portillo was an open union supporter, the question from Kawana
appears to me to have been directed to the group of four or five employees. There was no
evidence offered to suggest that they were all open union supporters. Further, the question of
whether the employees were “talking shit about the Union and Luis Carlos,” was an inquiry
about whether the group of employees was engaged in union activity. This inquiry was more
intrusive than a simple question directed to a union supporter as to why he was supporting the
Union. Also, the inquiry took a rather hostile turn with Kawana asking whether Portillo was
“lying” to him “again.” Presumably the other employees present were able to hear the remark,
and would likely understand it as the sort of hostile treatment they could expect from the
Respondent, if they became known as union supporters.

| believe that under the Board’s “totality of the circumstances” standard that the inquiry
directed to Portillo and the other assembled employees was coercive and constituted unlawful
interrogation. It would likely have a chilling effect on the willingness of employees to engage in
union activity. Accordingly, | conclude that on about August 29, the Respondent, by Keith
Kawana, interrogated its employees about their union membership, activities, and sympathies,
in violation of Section 8(a)(1) of the Act, as alleged in paragraph 5(zz) of the complaint.

Complaint paragraph 5(aaa) alleges that on about August 30, the Respondent, through
Lila Dang and Debbie Heslop, promulgated and enforced an overly broad and discriminatory
rule prohibiting its employees from entering the EDR more than one hour before their shift or
remaining more than 30 minutes after the end of their shift. Dang and Heslop were supervisors
in the Spice Market Buffet. In support of this allegation, the General Counsel relied on the
testimony of Elmer Portillo who, as noted earlier, was a waiter in the buffet and a union
committee leader.

26 Luis Carlos Velasguez was an open union supporter who is named in the complaint as a
dischargee. More will be said about him later in this decision.

48



10

15

20

25

30

35

40

45

50

JD(SF)-40-04

Portillo testified that prior to the time he started wearing a union button, there was no
restriction on the amount of time that employees could spend during their off duty hours in the
employee dining room (EDR). He testified credibly that it had been his habit during the time that
he worked at the hotel to remain in the EDR after his shift ended to watch the television show
“Cops,” which ran from 4:00 to 5:00 p.m. Portillo normally worked a shift from 8:00 a.m. to
4:00 p.m., meaning that he was in the habit of remaining in the EDR for at least one hour after
his shift ended. However, he testified that matters changed on August 30, at about 4:40 p.m.,
when he was approached in the EDR by Dang and Heslop. According to Portillo, Dang told him
that he “wasn’t supposed to be there” and pointed her finger to the door, meaning that he should
leave. The following day, Dang called Portillo to the office at about 4:00 p.m., and with Heslop
present showed him a “new policy that was in the book.” This “policy” was apparently a
reference to a page from the Respondent’s Policy and Procedure Manual, which in pertinent
part reads as follows: “Work Schedules... 8. A Team Member may be on premises in back of
house areas no more than one (1) hour prior to the start of his/her shift and no more than 30
minutes after his/her shift ends.” (Res. Exh. 39.)

Dang did not testify. Heslop testified that these conversations with Portillo never
occurred. However, | credit Portillo’s testimony. The human resources director, Stacy Briand,
testified that this policy has been in effect without change since May 1, 2002. Further, she
indicated that the policy comes from the Respondent’s Policy and Procedure Manual, which is
not normally distributed to the employees, and although it is found on the Respondent’s
computer system, is not available to all employees. According to the testimony of the vice-
president of human resources, Tracy Sapien, this policy is not included in the Respondent’s
employee handbook, to which all employees do have access. Thus, | conclude that the
conversations between Portillo and Dang and Heslop must have occurred substantially as
testified to by Portillo, otherwise he would have been unlikely to have had any knowledge of this
policy on employee presence in the EDR.

Also, | accept Portillo’s testimony that the policy was not enforced against him until
August 30. His story that he previously had a habit of remaining in the EDR for at least an hour
after his shift ended in order to watch a favorite television program certainly had the “ring of
authenticity” to it. His testimony was inherently plausible, and no probative evidence was
offered to rebut it.

The timing certainly suggests that the enforcement of this apparently obscure policy on
employee presence in the EDR was a result of Portillo’s union activity and intended to limit that
activity. The Board has held that a rule, which denies access to certain non-work areas inside
an employer’s property, such as a cafeteria, to off-duty employees engaged in union activity is
unlawful. Panavision, Inc., 264 NLRB 1284, 1286 (1982). Also, in Hudson Oxygen Therapy
Sales Co., 264 NLRB 61 (1982), the Board affirmed an alj who concluded that a blanket rule,
which denied off-duty employees access to any of the plant’s facilities, including a lunch room,
was invalid. In part, the decision holding the rule invalid was premised on the employer’s failure
to justify the no-access rule based on business considerations.

Similarly, in the present case, the Respondent has made no effort to justify the rule
limiting off duty access to the EDR based on business considerations. While the Respondent
does not specifically argue that the rule is valid because it provides a “grace period” of one hour
before and 30 minutes after the shift, the Board has held that such a period does not cause a
presumptively invalid no-access rule to be lawful. Ark Las Vegas Restaurant Corp., 335 NLRB
1284 (2001) (30 minute grace-period illegal), enf. denied, 334 F.3d 99, 110-111 (D.C. Cir.
2003); United Parcel Service, 318 NLRB 778, 787-788 (1995) (15-minute grace-period illegal).
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There is no evidence that the Respondent maintained the rule through publication and
distribution, since as noted, employees do not normally have access to the printed rule. It
appears that the Policy and Procedure Manual is maintained by the human resources
department with access to it mainly by management.27 In any event, what is alleged as unlawful
in the complaint is the promulgation and enforcement of the rule on August 30, by Dang and
Heslop. | agree that their conduct in limiting the amount of time Portillo could spend in the EDR
both before and after his shift was unlawful. This appears to have been a change in the past
practice as testified to by Portillo, and the timing strongly suggests that it was directly related to
Portillo’s union activity.

| find that in limiting Potillo’s off duty access to the EDR, Dang and Heslop were
interfering with his right to engage in union activity. Accordingly, | conclude that on about
August 30, the Respondent, by Dang and Hesolp, promulgated and enforced an overly broad
and discriminatory rule prohibiting its employees from entering the EDR more than one hour
before their shift or remaining more than 30 minutes after the end of their shift, in violation of
Section 8(a)(1) of the Act, as alleged in paragraph 5(aaa) of the complaint.

Complaint paragraph 5(bbb)(1) and (2) alleges that on about September 5, the
Respondent, by Keith Kawana, interrogated its employees about their union membership,
activities, and sympathies; and threatened its employees with unspecified reprisals because of
their union activities and support. In support of this allegation, the General Counsel offered the
testimony of buffet busser and union committee leader Socrates Oberes. | have already set
forth in detail the incident between Oberes and buffet manager Kawana, which occurred on
August 22 and 24. For the reasons explained above, | credited Oberes over Kawana and
concluded that Kawana had promised Oberes benefits for abandoning his support for the Union.
| also noted Oberes’ concern as expressed to Kawana that he was being accused by at least
one server of stealing tips.

According to Oberes, he learned on September 5 that “security” was taking statements
from employees on the theft of tips allegation. He testified that at about 9:00 a.m., he crossed
paths with Kawana. As they passed each other, Kawana allegedly pulled on Oberes’ shirt and
asked, “When [are] you going to take off your union button?” Kawana then mentioned to Oberes
that, “right now six servers [are giving] statements, and that he’s the only one [who] could help
[Oberes] now.” Oberes testified that he did not respond, but merely went about his work.

Kawana denied ever asking Oberes to take off his union button, or to suggest to Oberes
that if did so, Kawana could help him with a complaint that some servers made about Oberes
stealing their tips. According to Kawana, Oberes had been upset about these accusations, and
had spoken with Kawana about the matter. Kawana alleged that he tried to put Oberes’ mind at
ease and told him that even though these accusations had been made, that since no one saw
Oberes steal anything, nothing could be proven.

As has been reflected above, | have found Kawana to be generally incredible. | found
his testimony to be highly self serving and implausible, especially as compared to the employee
witness who disagreed with his assertions. | continue to so find. Oberes’ testimony is

27 The complaint did not allege the maintenance of the rule to be a separate violation of the
Act, nor did the General Counsel seek to have the rule rescinded. As the printed rule appears
to not have been distributed or made available to employees, and because the validity of the
printed rule was not litigated before me, | will make no finding as to the legality of the printed
rule limiting employee access to the EDR.
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inherently plausible, especially in light of his previously credited testimony that Kawana had
made a number of efforts to get him to remove his union button. The incident of September 5
appears to be a continuation of those efforts by Kawana. Oberes’ testimony is all the more
plausible as he places the union button remark in the context of the taking of statements from
the servers. Kawana's denial is rather nebulous, in that it does not establish a reasonable time
frame as to when they discussed the servers’ accusations. Kawana places the conversation as
having occurred in May, which date seems badly out of sequence.

Having credited Oberes, | find that Kawana’s question to him as to “when” he was going
to remove his union button constituted unlawful interrogation. It was not simply an inquiry made
to an open union supporter about why he was supporting the Union. Rather, it was a question
seeking a response that would indicate the employee was abandoning his support for the Union.
Also, the question was asked in the context of Kawana’s remark that only he could help Oberes
avoid the consequences of the investigation of the stolen tips. In making this statement,
Kawana was telling Oberes that unless he abandoned the Union, something bad was likely to
happen to him in connection with the investigation. This was a threat of an unspecified reprisal.
Under the Board’s “totality of the circumstances” standard, the question from Kawana about the
union button, and accompanying threat about the investigation, constituted unlawful
interrogation.

Kawana's remarks were made in the context of ongoing unfair labor practices by that
supervisor. His question and remark would have reasonably caused Oberes to consider
abandoning his union activity. As such, it would affect the willingness of employees to engage
in Section 7 activity. Accordingly, | conclude that on about September 5, the Respondent,
through Keith Kawana, interrogated its employees about their union membership, activities, and
sympathies; and threatened its employees with unspecified reprisals because of their union
activities and support; all in violation of Section 8(a)(1) of the Act, as alleged in paragraph
5(bbb)(1) and (2) of the complaint.

It is alleged in paragraph 5(ccc) of the complaint that on June 13, the Respondent, by
Keith Kawana, granted its employees a benefit by implementing a shift change with the object of
encouraging them to cease supporting the Union.28 The General Counsel offered the testimony
of John DiCillo in support of this allegation. He was a waiter in the Zanzibar Café, and a union
committee leader who first began to wear his union button at work about May 31.

DiCillo testified that the year before the start of the union campaign, he had worked a
shift that permitted him to have Wednesdays and Thursdays off. However, in October of 2002,
he submitted a bid on a new schedule, which would allow him to have Fridays and Saturdays
off. Shortly thereafter, Café manager Keith Kawana informed him that he had been awarded
the bid. In November, when his schedule had still not changed, DiCillo asked Kawana about it,
and was told to be patient and Kawana would get to it. Still, throughout the rest of 2002 and the
beginning of 2003 there was no change in DiCillo’s shift. DiCillo testified that he next heard
about this matter from Kawana when, shortly after he began to wear his union button, DiCillo
received a phone call at his home. In the phone conversation, Kawana “apologized” for not
taking care of the schedule change earlier, and informed DiCillo that he would be getting his
requested days off starting that week. DiCillo estimated the call as having been made about the
middle of June. This time the shift change went into effect as promised.

28 paragraph 5(ccc) was added to the complaint as an amendment. G.C. Exh. 2.
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Kawana testified, but did not deny the substance of DiCillo’s testimony. Therefore, | will
accept the testimony of DiCillo as being unrebutted. Earlier in this decision, | concluded that
Kawana illegally promised busser Socrates Oberes the opportunity to train for a position as a
server, if he would abandon his support for the Union. Now | am of the belief that in a similar
fashion, Kawana changed DiCillo’s shift in an effort to induce him to abandon his support for the
Union. The Respondent never offered a credible explanation for why this change in DiCillo’s
shift was not made for approximately seven months after being awarded, but only instituted two
weeks following DiCillo’s wearing of the union button. The logical explanation is that the benefit
was granted with an object of causing DiCillo to abandon his support for the Union.

The Board has held that a benefit granted during a union campaign is presumptively
unlawful. However, an employer may avoid liability by showing that the benefit was planned
prior to the commencement of union organizing activity. Noah's Bay Area Bagels, 331 NLRB
188, 189 (2000). Still, the crucial question in this case is why the benefit was not granted until
after the start of the union campaign, where a decision had originally been made prior to the
campaign. It is established Board law that “the grant of a benefit may constitute a violation
because of the time it is given, regardless of when it was planned.” Emery Air Freight Corp.,
207 NLRB 572, 576 (1973); also Revco Drug Centers of the West, 188 NLRB 73, 77 (1971)
(holding that, “The crucial fact to evaluate is not whether the company would have increased
wages at some time or another, but whether the increase was granted when it was because of
the union activities.”)

In the matter before me, the timing of the shift change is strong evidence that Kawana
implemented the change, seven months after it was allegedly awarded, only in an effort to
coerce DiCillo into abandoning wearing the union button, which he had started to wear two
weeks earlier. The Respondent does not offer a plausible explanation to rebut the General
Counsel’s evidence. Accordingly, | conclude that on June 13, the Respondent, by Keith
Kawana, granted its employees a benefit by implementing a shift change with the object of
encouraging them to cease supporting the Union, in violation of Section 8(a)(1) of the Act, as
alleged in complaint paragraph 5(ccc).

3. Alleged Section 8(a)(3) Violations

The General Counsel alleges in complaint paragraph 6(a) that in about the end of May,
the Respondent imposed more onerous working conditions upon its employee Luis Herrera by
requiring him to work periods of time by himself after sending the other two workers at his
station on break at the same time. Herrera testified in support of this allegation. As noted
above, he was employed as a cook in the Spice Market Buffet, specifically at the “seafood
station.” On weekends, which are busier, three employees usually staff this station. The
employees take their hour-long lunch breaks one at a time, and the chefs decide on the break
schedule.

May 31 was the second day that Herrera wore his union committee leader button, and,
as set forth in detail above, the date when Herrera had a confrontation with Chef Clark about his
button. 1 earlier concluded that during their meeting on May 31, Clark violated the Act by
unlawfully interrogating Herrera, threatening Herrera with reprisals, and promulgating and
enforcing an overly broad rule prohibiting employees from wearing union buttons, all in an effort
to get Herrera to remove his union button. According to Herrera, on May 31, which was a
Saturday, some time after the confrontation in Clark’s office, the two other cooks were sent on
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their breaks at the same time, leaving Herrera to staff the station alone. He testified that prior to
that date he had never before been left alone to work the station. Since then he has allegedly
been left alone from four to six times.

The General Counsel takes the position that as Herrera was an open union supporter
who had been illegally threatened and interrogated, that forcing him to work an understaffed
station was an adverse employment action, because it made his job more difficult, increasing
the risk that he would make a mistake and be disciplined. It is argued that timing is a strong
indicator of discriminatory intent, as the interrogation and threats directed toward Herrera were
made by Clark earlier on the same day that Herrera was first left alone to man the station.

Of course, the Respondent sees this matter differently, with counsel arguing in his post-
hearing brief that there was no connection between the alleged threats by Clark and the alleged
onerous working conditions. Counsel points out that Herrera was somewhat unclear as to when
these incidents of being left alone occurred and also of the precise number, as Herrera could
not say for certain whether there were four, five, or six occasions. Also, without specifically
saying so, counsel appears to be making a de minimis argument, as he notes that over the
course of six months, the alleged onerous working conditions complained of occupied no more
than four to six hours.

The Respondent operates a massive hotel-casino, employing thousands of employees.
These alleged incidents involve one employee, who allegedly was required to work his station
alone for a total of four to six hours over a six-month period. The Board is obviously not
expected to tell this Employer, or any employer, how best to run its business. Of course, the
mission of the Agency is to enforce the Act and remedy unfair labor practices. However, were |
to conclude that by assigning breaks to its cooks in such a way as to require Herrera to work
alone at his station on four to six occasions the Respondent was violating the Act, | would be
micro-managing the Respondent. This was not what the Act intended.

| see no obvious connection between Herrera’s union activity and the Respondent’s
scheduling of breaks for the cooks. There is simply insufficient evidence to conclude that the
Respondent’s action imposed more onerous working conditions upon Herrera because he
engaged in Section 7 activity. The nexus with his union activity is missing. Further, | am of the
opinion, that even assuming a connection exists, the incidents are insignificant, and do not
warrant the finding of a violation.2°

Based on the above, | conclude that the General Counsel has failed to meet his burden
and establish that the Respondent imposed more onerous working conditions upon Herrera
because of his union activity. Accordingly, | shall recommend that complaint paragraph 6(a) be
dismissed.

It is alleged in complaint paragraph 6(c) that on about June 2, the Respondent denied its
employee Pablo Blanco work opportunities by removing him from the work schedule and placing
him on on-call status.3% As noted earlier, Blanco was employed as a busboy. He was also a
union committee leader who began wearing the union button on May 30. | have already found

29 There is no contention that as a result of being left alone, Herrera was unable to handle
his station and was for that reason disciplined or threatened with discipline.

30 Counsel for the General Counsel withdrew complaint paragraph 6(b). Initially, he also
withdrew paragraph 6(c). However, following an objection from counsel for the Union, the
General Counsel agreed to reinstate paragraph 6(c). See G.C. Exh. 2.
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that on May 31, Keith Kawana violated the Act by interrogating Blanco about his union activities,
threatening him with reprisals because of those activities, and promising him a benefit for
abandoning his support for the Union.

Blanco testified at length about his work schedule and whether he was a full-time or on-
call employee. Preliminarily, | should note that | found Blanco’s testimony very hard to follow. It
was disjointed and, frankly, some of it made no sense. Blanco testified through a Spanish
language interpreter. However, | do not believe that this contributed to the problem, because
the majority of the General Counsel’s witnesses testified through an interpreter, and there was
no difficulty in understanding any of their testimony.31 In any event, to the best of my ability to
understand Blanco’s testimony, he was complaining that for one week he had been promoted
from on-call to full-time, and then demoted because of his union activity.

Each week, the buffet managers post a work schedule for employees. Apparently, full-
time employees’ names are listed on the top of the list, and on-call employees’ hames are listed
at the bottom of the list in order of seniority. There is a separate daily list of employees’ work
assignments, not separated by full-time or on-call status. According to Blanco, with the
exception of one week, he has always been an on-call employee. However, for one week in
May, before he began to wear the union button, Blanco’s name was allegedly moved to the full-
time position. He testified that in June, after he put on the union button, his name was returned
to the on-call position on the list.

Kawana testified that Blanco had always been an on-call employee in the buffet.
According to Kawana, during the summer of 2003, Blanco was scheduled for a substantial
number of hours as an on-call employee because he was near the top of the on-call list, and
because there were other employees on “leave.” Blanco was, therefore, given the opportunity to
fill in for absent full-time employees. Kawana testified that Blanco “really doesn’t understand
sometimes.” He tried “to make things very clear” to Blanco, often having to tell Blanco things
“two or three times.” Kawana indicated that he was concerned with having Blanco work these
extra hours in the summer of 2003, so he “physically show[ed] him, this is where you’ll be
working” on the list. According to Kawana, he placed Blanco’s name on the swing shift on that
part of the schedule where full-time employee names went. He testified that he placed Blanco’s
name on the full-time portion of the list, “just to make sure he knew exactly where he would be.”
Thereafter, when the absent employee returned, Blanco’s name went back to the on-call
position, because “[h]e was always on-call.” Kawana denied that Blanco was ever anything
other than an on-call employee, denied that he was ever promoted to full-time, and denied that
he was ever demoted to on-call.

In Wright Line, A Division of Wright Line, Inc., 251 NLRB 1083 (1980), enf'd. 662 F.2d
899 (1% Cir. 1981), cert denied 455 U.S. 989, the Board announced the following causation test
in all cases alleging violations of Section 8(a)(3) or violations of 8(a)(1) turning on employer
motivation. First, the General Counsel must make a prima facie showing sufficient to support
the inference that protected conduct was a “motivating factor” in the employer’s decision. This
showing must be by a preponderance of the evidence. Then, upon such a showing, the burden
shifts to the employer to demonstrate that the same action would have taken place even in the
absence of the protected conduct. The Board’s Wright Line test was approved by the United
States Supreme Court in NLRB vs. Transportation Corp., 462 U.S. 393 (1983).

31 | found the Spanish language interpreter who was used throughout the hearing to have
done an excellent job. All parties were assisted by fluent Spanish speakers, and there were
very few objections raised to the translation of witness testimony.
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The Board in Tracker Marine, L.L.C., 337 NLRB 644 (2002), affirmed the administrative
law judge who evaluated the question of the employer’s motivation under the framework
established in Wright Line. Under that framework, the General Counsel must establish four
elements by a preponderance of the evidence. First, the General Counsel must show the
existence of activity protected by the Act. Second, the General Counsel must prove that the
respondent was aware that the employee had engaged in such activity. Third, the General
Counsel must show that the alleged discriminatee suffered an adverse employment action.
Fourth, the General Counsel must establish a link, or nexus, between the employee’s protected
activity and the adverse employment action. In effect, proving these four elements creates a
presumption that the adverse employment action violated the Act. To rebut such a
presumption, the respondent bears the burden of showing that the same action would have
taken place even in the absence of the protected conduct. See Mano Electric, Inc., 321 NLRB
278, 280 fn.12 (1996); Farmer Bros. Co., 303 NLRB 638, 649 (1991).

In the matter before me, it is somewhat difficult to know precisely what transpired with
Blanco’s schedule. While Blanco’s testimony was confusing, | have previously determined that
Kawana was not a credible withess. However, even an incredible withess has the capacity to
tell the truth on occasion. Between the two versions of the event in question, | find Kawana’s
version more plausible. Had Blanco’s work status been changed from on-call to full-time, this
would surely have been considered a “promotion,” and it is highly likely that Kawana would have
specifically informed Blanco that he was being promoted. Congratulations would have been
warranted. But Blanco did not testify that he was informed about a promotion, congratulated, or
told anything by Kawana. Blanco’s testimony was simply that his name was moved to the full-
time part of the schedule. This makes no sense. Somewhat more probable was Kawana’'s
testimony that he had concerns with Blanco understanding the additional hours that he was to
work in the place of absent employees, and so he added Blanco’s name to the full-time part of
the schedule and physically showed him on the list the days and hours that he was working. In
effect, Kawana placed Blanco’s name in the category where the name of the absent employee
would normally go. As | was able to observe Blanco’s confusion when testifying, | have some
understanding of Kawana'’s concern about Blanco understanding a schedule, which called for
him to work more hours than usual. | believe that there existed a legitimate basis for that
concern.

Having accepted Kawana’s testimony that Blanco’s status was never changed from on-
call to full-time, | must conclude that he never suffered an adverse employment action. This is
one of four necessary elements in the General Counsel’s case. Having failed to establish the
existence of an adverse employment action, the General Counsel has failed to establish a prima
facie case. Tracker Marine, supra. The evidence does not support the allegation that Blanco
was denied work opportunities as a result of his union activities. Accordingly, | shall
recommend that complaint paragraph 6(c) be dismissed.

Paragraph 6(d) of the complaint alleges that on about June 3, the Respondent issued its
employee Joe Trevino an unwarranted and undeserved disciplinary warning. As previously
noted, Trevino was a food server in the Zanzibar Café, and a union committee leader who wore
the Union button. | earlier found that his supervisor, Marlene Nazal, violated the Act on May 30
when she promulgated and enforced an overly broad and discriminatory rule prohibiting Trevino
from wearing a union button under threat of suspension.

According to Trevino, on June 1, he was given a written warning, termed “Coaching
Document” from Nazal. (G.C. Exh. 3.) At the time he was approached by Nazal, Trevino was in
the dining room. She said that Keith Kawana had instructed her to give it to him. Nazal
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informed Trevino that Kawana had seen Trevino “ conducting union business on company time”
with fellow food server Pat Burrell on the previous Monday. Trevino testified that regarding
Burrell, he had “signed her up in the employees’ dining room.” By this reference, | assume he
meant that he had obtained a signed union authorization card from Burrell. In any event,
Trevino told Nazal that he had Mondays off, so he could not have done as Kawana suggested.
She said that she would speak with Kawana about the dates. About five minutes later, she
returned to Trevino and told him that Kawana indicated that it was actually the previously
Saturday that he had seen Trevino with Burrell. Nazal changed the incident date on the
coaching document, and got Trevino to sign it. While both Nazal and Kawana testified, neither
denied the substance of Trevino’s testimony. Therefore, his testimony is unrebutted.

The coaching document indicates that Trevino “was observed by a department head
discussing union organizing in the kitchen during business hours with another team member
who was attempting to work.” (G.C. Exh. 3.) Of course, Trevino testified that his involvement
with Burrell occurred in the EDR, where she signed a union card. Since that testimony was
unchallenged, except indirectly by the written warning, | credit Trevino’s testimony that the
conduct complained of occurred in the EDR, not in the kitchen. It is axiomatic, that an employee
can lawfully engage in union activity, including soliciting signatures on union cards, on the
employee’s non-working time, such as while on lunch or breaks in the EDR.

I am of the belief that the Respondent, through Nazal and Kawana, issued a written
warning to Trevino for soliciting Burrell to sign a union card while on break in the EDR. This
was unlawful. Since there is no dispute as to the reason for the discipline,32 this is not a dual
motivation case, and the Wright Line analysis is not appropriate.33 Rather, in these
circumstances, the proper analytical framework is that found in NLRB v Burnup & Sims, 379
U.S. 21 (1964). In that case, the Supreme Court affirmed the Board’s rule that an employer
violates the Act by discharging or disciplining an employee based on its good faith but mistaken
belief that the employee engaged in misconduct in the course of protected activity. Accord, La-
Z-Boy Midwest, 340 NLRB No. 10 (2003).

Accordingly, | conclude that on about June 3, the Respondent issued its employee Joe
Trevino an unwarranted and undeserved disciplinary warning because of his union activity, in
violation of Section 8(a)(1) and (3) of the Act, as alleged in paragraph 6(d) of the complaint.

It is alleged in complaint paragraph 6(e) that on about June 4, the Respondent changed
the working conditions of its employee Elisabeth Peuser by changing her break time. As noted
above, Peuser was a food server in the Zanzibar Café, and was also a union committee leader
who wore a union button. | previously found that on May 31, Keith Kawana unlawfully
interrogated Peuser about her union activity.

Peuser testified that her shift normally runs from 8 a.m. to 4 p.m., and that she takes her
one-hour break no earlier than 11 a.m. Employees who begin work earlier, normally take their
breaks before Peuser. According to Peuser, on approximately June 4, she was directed by
supervisor Marlene Nasal to take her break at 9: 40 a.m., which was earlier than employees

32 | was unable to find any defense of the Respondent’s conduct in issuing this warning in
counsel for the Respondent’s post-hearing brief.

33 | conclude that even assuming the Wright Line analysis were appropriate, the General
Counsel has established by a preponderance of the evidence all the elements of a prima facie
case, including union activity, knowledge, adverse employment action, and nexus. The
Respondent has failed to rebut that evidence.
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who had started work before Peuser. It is alleged that requiring her to take a break at an earlier
hour caused Peuser to endure more onerous working conditions, as she, thereafter, needed to
work without a break from 10: 40 a.m. until the end of her shift at 4 p.m.

Nasal testified on cross-examination that she could not specifically recall whether on one
particular day Peuser was asked to take her break only about one-hour after she started her
shift. (Although, as noted above, Peuser actually took her break after she had been at work for
one-hour, 40 minutes.) The Respondent denies that Peuser’s break time was in any way
related to her union activity. Further, counsel for the Respondent argues in his post-hearing
brief that the allegation, even if true, does not rise above the level of de minimis importance. |
must agree with the Respondent.

Peuser testified that this incident on June 4 was the only time she has been asked to
take her break prior to 11 a.m. Not surprisingly, Nazal credibly testified that she could not even
recall the matter. | see no evidence connecting this change in Peuser’s usual break time with
her union activity. There is no clear nexus. At this point in time, who can say why Peuser was
asked to take her break earlier than normal? There may have been a dozen different legitimate
reasons for it. Frankly, it would certainly not be reasonable to expect that a supervisor testifying
six months later would have any memory of what really appears to have been a rather
insignificant event.

I am of the view that counsel for the General Counsel has failed to meet his burden of
proof, and has not established a nexus between the event and Peuser’s union activity. Further,
| believe this one time event to be too insignificant to constitute an adverse employment action.
It simply does not rise to the level of an unfair labor practice. Accordingly, | shall recommend
that complaint paragraph 6(e) be dismissed.

Complaint paragraph 6(f) alleges that on about June 6, the Respondent imposed more
onerous working conditions on its employee Jose Beltran by requiring him to work periods of
time by himself at his station. As mentioned earlier, Beltran was employed as a cook in the
Spice Market Buffet, and was a union committee leader who wore the union button. | previously
concluded that on May 31, Chef Clark unlawfully interrogated Beltran about his union
membership and activities.

According to Beltran, Clark’s attitude changed after Beltran began to wear the union
button. On June 5, at a pre-shift meeting, Clark greeted the assembled employees with the
statement, “Welcome to the Revolution everybody.” There then followed a change in Beltran’s
“working conditions.” Beltran works the “Italian station” at the buffet, which has a pizza side and
a sauté side. On the weekends, which are typically busy, there are usually three employees
working the ltalian station. However, on this date,34 which Beltran recalls as a Friday, Clark
scheduled employee breaks so that Beltran found himself working the station alone. After
Beltran struggled working the station alone for about 25 minutes, Clark came over to the station
and began to count out loud the number of empty dishes, which Beltran had not yet had an
opportunity to refill. Beltran testified that Clark said that when he hired Beltran he had been told
that Beltran was a cook, but apparently Beltran wasn'’t, because Beltran could not handle the
two sections well. Further, Clark said that if Beltran couldn’t maintain both sides of the station
well, that he would move Beltran to another station. According to Beltran, before that date he
had never been asked to work the station alone.

34 While Beltran may have mistaken the exact date that these events occurred, the
sequence of events is the significant matter.
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Clark denied that he ever left Beltran with inadequate assistance, that he ever assigned
Beltran any unusual duties, or that he ever made it difficult for him to do his job. For the
reasons that | expressed earlier, | continue to find Clark to be incredible. On the other hand, |
believe Beltran’s testimony, and his characterization of Clark’s conduct fits the pattern of
hostility that Clark exhibited toward the cooks who wore the union button. For Clark, the
wearing of the union button by his cooks had obviously become a personal matter.

Clark followed his interrogation of Beltran on May 31 with the statement of June 5 about
the “revolution,” which | believe was a reference to the union activity of the employees. There
then followed the incident of leaving Beltran to man the Italian station alone, which had never
been done before. By itself, the incident might have passed unnoticed, as simply the random
scheduling of breaks by the supervisor. However, when associated with Clark’s sarcastic
comment to Beltran about his not being a cook, if he could not handle the station alone, |
believe Clark’s aim was clear. Clark was harassing Beltran because he wore the union button.

Under the Wright Line standard, the General Counsel has established a prima facie
case. Beltran obviously had union activity, which was well known to Clark. Clark assigned
Beltran a more onerous job task, namely the manning of the Italian station alone, which
constituted an adverse employment action. Clark had previously demonstrated by his
interrogation of Beltran and the other cooks his animus toward the Union. The timing of
Beltran’s isolation at the station, along with Clark’s sarcastic remarks about Beltran’s abilities as
a cook, is further evidence of a nexus with Beltran’s union activity. Further, | am of the view that
the Respondent has failed to rebut the General Counsel’s evidence. | do not believe that
Beltran would have been left alone at the station, were it not for his union activity.3>

Accordingly, | conclude that on about June 6, the Respondent imposed more onerous
working conditions on its employee Jose Beltran by requiring him to work periods of time by
himself at his station, in violation of Section 8(a)(1) and (3) of the Act, as alleged in paragraph
6(f) of the complaint.

The General Counsel alleges in complaint paragraph 6(g) that on about June 13, the
Respondent changed the working conditions of its employee Azucena Felix by prohibiting her
from using air freshener in performing her work duties so as to hold her up to ridicule by her co-
workers. As | discussed earlier, Felix worked as a material control employee. Specifically, she
worked in the area of the linen chute, down which the dirty linen travels on its way to the
laundry. Felix was also a union committee leader who wore the union button. | previously
concluded that on May 31, supervisor Welch promulgated an overly broad and discriminatory
rule prohibiting Felix from talking about the Union.

Felix testified that in the course of performing her job duties, she was required to clean
the chute and surrounding area. She has allegedly been trained to use a cleaning/disinfecting
solution poured into her mop bucket to clean, and to use a spray bottle of deodorizer to improve
the smell in the area around the linen chute. Apparently, the linen chute area has a particularly
strong odor. In any event, on June 13 she was performed her duties with fellow-employee
Wenceslao Sanchez, when stopped by Welch, who was at the time holding a meeting for other

35 | do not believe that there is any inconsistence with my decision in the matter of Luis
Herrera, complaint paragraph 6(a). The Herrera incidents lacked the nexus to union activity,
which obviously existed with Beltran. Clark’s sarcastic comments to Beltran established that the
harassment was an effort to punish Beltran because he wore the union button.
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employees. Felix testified that Welch directed his comments to her and said that she should not
be using the deodorizer, because she was wasting it, and “at five cents per bottle, it was
expensive.” Allegedly, she told Welch that the deodorizer was needed to freshen the foul air in
their work area, but Welch again admonished Felix not to use the chemical. She contends that
at this point the employees with whom Welch was meeting began to laugh at her. Pursuant to
Welch's instructions, Felix discontinued use of the deodorizer, which she had been using for the
previous three years. Sanchez testified, and substantially supported the testimony of Felix.

Welch's story is somewhat different. He testified that he observed Felix with the
deodorizer in her mop bucket, which he was able to determine because of the pink color of the
fluid. According to Welch, he merely told Felix and Sanchez not to use the deodorizer to clean,
because it was not made for that purpose. Secondarily, the deodorizer is more expensive,
costing about “20 cents a quart” more. Welch testified that all the employees like to use the
deodorizer because it smells good, but it has always been the policy of the department that it
should only be used to deodorize and not to clean or disinfect. It was not designed for those
purposes, and his intention was merely to explain that to Felix and Sanchez. Employees,
including Felix, may still use the deodorizer to spray it in the air. Welch testified that he “didn’t
see it as a big thing, [he] was just making [Felix and Sanchez] aware if they weren't already
aware that [it's] not a clean[ing] agent.”

In my opinion, the General Counsel has made a “mountain out of a molehill” regarding
this matter. Regardless of which version is more accurate, Felix or Welch'’s, or a combination of
the two, this matter does not rise to the level of an unfair labor practice. Even assuming Felix’s
testimony was accurate, the General Counsel has failed to meet his burden of proof and
establish a prima facie case. | do not believe that prohibiting Felix from using the deodorizer
constitutes an adverse employment action, nor do | see any connection with her union activity.
Tracker Marine, supra. There is no probative evidence that, as suggested by the counsel for
the General Counsel and counsel for the Union, the Respondent instituted the alleged denial of
deodorizer use in an effort to humiliate Felix in front of fellow employees. Why would it
constitute a humiliation? The theory of this allegation makes no sense to the undersigned.
Surely, the Respondent has the right to decide which particular product its employee
maintenance personnel use in the course of performing their job duties. Even fully crediting
Felix, | do not believe that she suffered any detriment by being prevented from using the
deodorizer as could reasonably be considered an adverse employment action under the Act.
Accordingly, | shall recommend the dismissal of complaint paragraph 6(g).

It is alleged in complaint paragraph 6(h) that on about June 14, the Respondent changed
the working conditions of its employee Elisabeth Peuser by more strictly enforcing a work rule
against her regarding having her hair pulled back or cut. As is noted above, Peuser was
employed as a food server in the Zanzibar Café, and was a union committee leader who first
wore the union button on May 31.

Peuser testified that previous to the union campaign, she had worn her hair about at
collar length with no difficulty. However, on June 14, she was approached at work by Café
Manager Nazal who told her that she had to either get her haircut, or clip it up on the top of her
head. She objected, telling Nazal that, “some of the other girls’ hair is down.” Nazal replied that
she would talk to these servers. Apparently she did, because a fellow server indicated to
Peuser that she was upset with Peuser for mentioning to Nazal that her hair was not up. In any
event, Peuser felt compelled to pull her hair up on the top of her head starting the following day.
She continued to wear her hair in that fashion, and was never told by Nazal that it was not
necessary.
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Nazal testified that Peuser’s hair was “very long,” and she told Peuser to “pull her hair
up,” in order to comply with the “dress code policy.” When Peuser pointed out another
employee whose hair was as long, Nazal directed that employee to also pull up her hair. Nazal
testified that while she was aware that Peuser wore a union button, it was “later on,” meaning
after the hair incident, and also that she never saw the other employee wearing a union button.

The employee handbook merely states that for women, “Long hair must be kept away
from the face and should not fall forward while performing normal job duties.” (Res. Exh. 4,
p. 25.) While Nazal indicated that customer complaints about hair in their food had precipitated
her concern about hair length, she did not claim that she had identified the hair as coming from
Peuser. In any event, this dispute essentially comes down to credibility. Was Peuser’s hair
collar length as she testified, or longer, as testified by Nazal?

Earlier, | found Nazal not to be a particularly credible withness. She was a difficult and
testy witness on cross-examination, and | got the feeling that she testified with an “agenda,”
which was designed to favor the Respondent. On the other hand, Peuser seemed generally
credible. | have already found that Nazal committed unfair labor practices prior to this hair
incident with Peuser, and | especially do not credit Nazal's testimony that she only noticed
Peuser wearing a union button after the incident. To the contrary, | credit Peuser that she
began to wear the union committee leader button two weeks earlier, and | have no doubt that
Nazal noticed it immediately. Her union animus was already apparent, as she had on May 30
promulgated and enforced an overly broad and discriminatory rule prohibiting employees from
wearing union buttons.

Considering these various factors, | believe that the General Counsel has established
the necessary elements of a prima facie case. Peuser had union activity, and | believe that
activity was known to Nazal. Requiring Peuser to either cut her hair or wear it on the top of her
head was an adverse employment action, as presumably Peuser did not want to do so, and
complied only under the implied threat of disciplinary action. Further, based on the timing and
Nazal's union animus, | conclude there is a fairly obvious nexus with her union activity. Thus,
the General Counsel has met his evidentiary burden. Tracker Marine, supra.

I am also of the belief that the Respondent has not overcome that evidence by showing
that the action would have been taken, even without Peuser’s union activity. The fact that Nazal
spoke to another employee, who was not an obvious union supporter, about her hair shows only
that Nazal was trying to “disguise” her discriminatory conduct. This other employee was spoken
to only after Peuser raised the issue of the other employee’s hair length. Further, there is no
claim that the Respondent’s hair length policy had been changed, yet Peuser was being
required to alter her hair style, which she had utilized without challenge for some time. The only
thing that had changed was Peuser’s involvement with the Union. Therefore, the Respondent
has failed to rebut the presumption that the adverse employment action violated the Act. Mano
Electric, supra; Farmer Bros. Co., supra.

Accordingly, | conclude that on about June 14, the Respondent changed the working
conditions of its employee Elisabeth Peuser by more strictly enforcing a work rule against her
regarding having her hair pulled back or cut, in violation of Section 8(a)(1) and (3) of the Act, as
alleged in paragraph 6(h) of the complaint.
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It is alleged in complaint paragraph 6(i) that on about June 20, the Respondent changed
the working conditions of its employee Azucena Felix by reducing the time she was permitted to
clean up at the end of her work shift. As has been indicated above, Felix was employed in the
material control department, and was a union committee leader who wore her union button at
work. Her immediate supervisor was Michael Welch.

Felix testified that on June 20 near the end of her shift, she was in the women’s
bathroom washing up in preparation for leaving work. While she did not allege that her shift was
over, she seemed somewhat confused over precisely what time she was in the bathroom. In
any event, it is undisputed that the shift ends at 5:00 p.m., and the controversy is over whether
she was entitled to take five or ten minutes to clean up. While in the bathroom, Felix was
observed by Sandra Eastridge, director of housekeeping services. Felix, who was in the
process of washing up, jokingly commented that she had to bathe before going home.
Eastridge smiled and exited the bathroom, and Felix soon followed, after allegedly spending a
total of four minutes in the bathroom. When she returned to her work area, Welch said that
Eastridge had complained to him that Felix should not be taking “so much time to clean [herself,
and she] was supposed to work till the last minute of [her] shift.” In her defense, Felix said that
when she was trained for the job, her trainer had told her that she could use ten minutes at the
end of her shift to clean up. She reminded Welch that working with the dirty linen and near the
linen chute caused her to get quite dirty, and she asked him how much time she was entitled to
take to clean up. According to Felix, Welch told her she could take “five minutes, and no more.”

Welch testified that the Employer has no written policy concerning clean up time for
employees at the end of a shift. He indicated that Felix was not the only employee that he had
spoken to about excessive clean up time. Welch recalled that following Eastridge’s complaint,
he told Felix that she needed to remain at her workstation until either her shift ended, or a
supervisor released her.

After hearing their testimony, it appeared to me that neither Felix nor Welch had a
particularly good recollection of what was said on the afternoon of June 20. Felix especially
seemed to have some difficultly with time, being unclear and contradictory about the precise
time she entered the bathroom and for how long she remained.3¢ However, the dispute really
comes down to whether the Respondent changed the amount of time Felix could spend
cleaning up at the end of her shift from ten to five minutes; and, if so, whether the reduction was
because of her union activity.

As | indicated earlier, Felix was a union supporter, and the Respondent was aware of
her union activity. Welch had spoken to her about her support for the Union, and he committed
an unfair labor practice by promulgating an overly broad and discriminatory rule prohibiting her
from talking about the Union with other employees. Thus, under Wright Line, the General
Counsel has established three necessary elements to make a prima facie case, namely union
activity, knowledge, and animus. However, the fourth element, that being an adverse
employment action, is only established if the evidence supports a finding that the Respondent
reduced Felix’s clean up time from ten to five minutes. | do not believe the evidence supports
such a finding.

36 During Felix’s testimony there was some confusion as to whether she left the bathroom at
4:54-4:55 p.m. or 4:44-4:45 p.m., a ten-minute discrepancy. Her earlier affidavit given to the
Board lists the time as 4:55 p.m.
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It is undisputed that there is no written policy on the subject of clean up time.
Apparently, it is simply left up to each department to decide the matter. Felix testified that
Welch told her she could take five minutes at the end of her shift to clean up, which she claimed
was less than the ten minutes she has been told by her “trainers” that she could take. However,
counsel for the General Counsel never called any further witness or offered any additional
evidence to establish that Felix had ever been so directed by her “trainers”, or even that she or
other maintenance department employees had any such past practice. Certainly there was no
evidence offered to show that Welch or other supervisors were aware that Felix was taking ten
minutes to clean up. | do not believe that Felix’s testimony alone is sufficient to establish a past
practice of ten minutes, because | find her testimony on this subject to be unreliable. She
seemed confused over the times involved in the incident of June 20.

The General Counsel has not met his evidentiary burden and established that Felix had
a past practice of taking ten minutes to clean up at the end of her shift. Concomitantly, the
General Counsel has failed to establish that there was any change in Felix’s working conditions
when Welch directed her to take no more than five minutes to clean up at the end of her shift.
Accordingly, | shall recommend that complaint paragraph 6(i) be dismissed.

Complaint paragraph 6(j) alleges that on about June 28, the Respondent discharged its
employee Pablo Blanco. As was discussed in detail above, Blanco was employed as a bus boy
in the Spice Market Buffet. He was also a union committee leader who wore a union button on
a regular basis starting about May 31.

Blanco testified that he arrived at work on June 28 at 3:00 p.m., and went to the hostess
station to look at the schedule and determine where he was supposed to be working. However,
he could not locate the schedule, and went into the kitchen to ask a fellow employee where the
list was located. This employee, Sylvia, was also unaware of the location of the list, and so
Blanco decided to just help her with a dish cart. They brought the dishes into the buffet from the
kitchen, left them in the dessert section, and returned the cart to the kitchen.

At about 4:00 p.m. that day, Blanco was told to report to the office. He went to Keith
Kawana'a office where, in addition to Kawana, he found supervisors Marlene Nazal, and Debbie
Heslop. According to Blanco, Heslop asked him where he had been at 3:30 p.m. that day.
Blanco replied that he had been working. However, Kawana told Blanco that he was being
investigated for disappearing from work. Blanco indicated that this was unfair, and he left the
office with the intention of bringing back a fellow employee who could support Blanco’s claim
that he had been working. He returned with employee Jose Alvarez, but Kawana was allegedly
not interested in hearing from Alvarez. Kawana had a security guard escort Blanco out of the
facility. According to Blanco, on June 30, he received a call from Kawana who informed him
that he was fired. Blanco utilized the Respondent’s “open door policy” to appeal his dismissal.
He was eventually reinstated to his job by the Respondent’s vice-president, Brian Lerner, and
returned to work on July 19. However, he did not receive back pay for the time he was
suspended and discharged.

The Respondent failed to offer any evidence in opposition to Blanco’s testimony.
Therefore, | accept Blanco’s testimony as unrebutted. The evidence is undisputed that Blanco
was an open supporter of the Union, and the Respondent’s supervisors were well aware of his
union activity. Further, the Respondent’s supervisors, including Kawana and Nazal, had as of
June 28 engaged in numerous unfair labor practices by which the Respondent’s animus toward
the Union was obvious. Equally clear, the suspension and subsequent termination of Blanco
was an adverse employment action. Thus, the General Counsel has established by a
preponderance of the evidence that a motivating factor in the Respondent’s decision to suspend
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and terminate Blanco was his union activity. Having established a prima facie case, the burden
shits to the Respondent to show that the adverse employment action complained of would have
been taken, even in the absence of Blanco’s union activity. Tracker Marine, supra.

The Respondent offered no evidence to support its contention that the suspension and
discharge of Blanco were justified. From Blanco’s testimony, it appears that the supervisors
were not really interested in hearing from fellow employees who might have established that
Blanco was working, as he claimed, during the time the supervisors thought him to be missing.
The Board has held that “[a]n employer’s failure to adequately investigate an employee’s
alleged misconduct [is] an indication of discriminatory intent.” Clinton Food 4 Less, 288 NLRB
597, 598 (1988). This certainly appears to be the situation at hand. | suspect that was why, to
his credit, Brian Lerner reinstated Blanco under the Employer’s internal open door policy.
However, the damaged had been done. Blanco’s employment record reflected a suspension
and discharge, and Blanco was not made whole for his lost wages and benefits.

The Respondent has failed to meet its burden of proof by a preponderance of the
evidence that it would have taken the adverse employment action against Blanco, even in the
absence of his protected conduct. Peter Vitalie Company, Inc., 310 NLRB 865, 871 (1993). In
fact, there has been no evidence offered that would establish anything of the sort. Accordingly,
I conclude that on about June 28, the Respondent discharged Pablo Blanco because of his
union activity, in violation of Section 8(a)(1) and (3) of the Act, as alleged in complaint
paragraph 6()).

Complaint paragraph 6(k) concerns the alleged discharge of employee Luis Velasquez
on July 6. However, as there are a number of complaint paragraphs involving adverse
employment action taken against Velasquez, | will consider all these allegations together, later
in this decision.

It is alleged in paragraph 6(l) of the complaint, as amended, that on about July 6 and 11,
the Respondent issued a group warning to, and imposed more onerous working conditions on,
its beverage department employees. This allegation is premised on the same set of facts upon
which complaint paragraphs 5(nn) and (pp) are based. When considering those earlier
allegations, | came to the conclusion that while supervisor Michael Duhon had issued a blanket
verbal warning to assembled employees at two pre-shift meetings, a rather unusual action, that
there was insufficient evidence to establish that the action was taken because of the employees’
union activity. Paragraphs 5(nn) and (pp) alleged the Respondent’s conduct to constitute a
threat to engage in closer supervision in violation of Section 8(a)(1) of the Act. In paragraph 6(l)
the same conduct by the Respondent is alleged as a violation of Section 8(a)(3) of the Act, as
an imposition of more onerous working conditions. However, the underlying evidence is exactly
the same.

Having already concluded that the evidence failed to establish a nexus between the
conduct of Duhon in issuing the blanket warning and the employees’ union activity, | must also
conclude that there is insufficient evidence that the imposition of more onerous working
conditions by means of the blanket verbal warning was connected to protected activity. Counsel
for the General Counsel has failed to show a nexus between the adverse employment action
and union activity, one of the necessary elements in order to establish a prima facie case.
Tracker Marine, supra. Thus, the General Counsel has failed to show by a preponderance of
the evidence that the employees’ union activity was a motivating factor in the imposition of more
onerous working conditions. Accordingly, as | did with complaint paragraphs 5(nn) and (pp), |
shall recommend the dismissal of complaint paragraph 6(l).
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Complaint paragraph 6(m) alleges that on about July 11, the Respondent imposed more
onerous working conditions on its employee Luis Herrera by telling him to work at the banquet
hall while he was on his lunch break. This allegation is premised on the same set of facts upon
which complaint paragraph 5(rr) is based. In considering the allegation in paragraph 5(rr), |
found that the Respondent, through Chef Clark, threatened Luis Herrera with disciplinary action
because of his union activity. | found that on earlier occasions Clark interrogated and
threatened Herrera because he wore the union button. Then on July 11, Clark specifically
threatened Herrera with disciplinary action because he had failed to immediately end his lunch
break, “dump the food,” leave the EDR, and “go fast” to help out in banquets. This incident is
more fully explained above in the section concerning paragraph 5(rr) in which | concluded that
Clark’s conduct constituted a violation of Section 8(a)(1) of the Act. However, the same set of
facts also establishes a violation of Section 8(a)(3) of the Act.

Herrera’s union activity in wearing the committee leader button was obvious. Equally
clear was the Respondent’s knowledge of that activity. Further, Clark’s union animus as
demonstrated by his unlawful interrogation and threat to discipline employees is now legend.
The final element in the General Counsel establishing a prima facie case is the existence of an
adverse employment action. | believe that Clark’s order to Herrera to immediately end his lunch
break, dump his food, leave the EDR, and go to banquets was such an action. As noted above,
| specifically credited Herrera that he had never before been told that he had to work in
banquets. Further, the timing of Clark’s demand, coming as it did the day after he placed his
finger on Herrera’s union button and threatened him with discharge, is further evidence that his
demand was not legitimately based on the Employer’s need. Therefore, I find that the General
Counsel has established by a preponderance of the evidence that a motivating factor in Clark’s
demand that Herrera immediately go help out in banquets, cutting short his break time, was
Herrera’s union activity. Tracker Marine, supra.

The Respondent has failed to rebut the General Counsel’s prima facie case and
establish that it would have taken the action complained of, even in the absence of Herrera’s
union activity. The only evidence offered in support of Clark’s demand was Clark’s own
testimony that it was not uncommon for cooks to help out in banquets. However, | found Clark
to be incredible for the reasons previously expressed at length, and find this statement by him,
with no supporting evidence, to be equally incredible. Accordingly, | find that on about July 11,
the Respondent imposed more onerous working conditions on its employee Luis Herrera by
telling him to work at the banquet hall while he was on his lunch break, in violation of Section
8(a)(1) and (3) of the Act, as alleged in paragraph 6(m) of the complaint.

It is alleged in complaint paragraph 6(n), as amended, that on about July 12, the
Respondent changed the working conditions of its employees, Jose Beltran3” and Luis Herrera,
by requiring them to wear hairnets under threat of suspension. Of course, both Beltran and
Herrera were cooks employed in the buffet, and union committee leaders. Herrera testified that
on July 12 at a pre-shift meeting attended by about 20 employees, Chef Clark informed the
assembled employees that they would have to use hairnets. However, later at the seafood
station, Clark told Herrera individually that he “needed to use a hairnet” and if Clark saw him the

37 | granted the General Counsel’'s motion to amend the complaint by adding Beltran’s name
to this allegation, over the objection of counsel for the Respondent. The addition was closely
related to the existing allegation, and arose from the same facts and legal theory. Payless Drug
Stores, 313 NLRB 1220 (1994). Further, the Respondent was not prejudiced by the amendment
as it had adequate time to prepare its rebuttal, and the additional allegation was fully litigated at
the hearing. Pincus Elevator & Electric Co., 308 NLRB 684 (1992).
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next day without the hairnet that he would be given a “suspension or a warning.” Being upset
about the order, Herrera went to see Anthony Paul (Chef Anthony), whom Herrera testified was
Clark’s “boss.” According to Herrera, he explained his problem and asked Anthony if he needed
to wear a hairnet. Anthony had Herrera remove his cap, examined his hair, and said that
Herrera did not need to wear a hairnet. Herrera testified that he has never worn a hairnet while
working, and except for the two occasions on July 12 when spoken to by Clark, he has never
been asked to wear a hairnet. Further, he testified that his hair length on July 12 was the same
length as on the day of the hearing.

Beltran testified that at a pre-shift meeting on a date he could not recall, Clark told the
assembled employees that they had to wear hairnets. Then Clark told him individually that he
needed “to wear a hairnet now.” He also heard Clark tell Herrera the same thing individually.
Beltran claimed that at the time, his hair was above the collar, which was allegedly within the
Respondent’s allowable length. He has never worn a hairnet at work. Further, he has never
heard Clark tell any employee individually that the employee needed to wear a hairnet, with the
exception of himself and Herrera.

Clark testified that he had received a number of complaints about hair being found in the
food, and so during a pre-shift meeting he asked “everybody who had long hair or hair that was
disheveled, either to wear a hairnet or, the other option, to get a hair cut.” He admitted speaking
to both Beltran and Herrera and “extending the option” to them. Allegedly, quite a few other
employees who worked in the buffet were wearing hairnets. According to Clark, Beltran
protested that his hair was above the collar in length. Clark recalls Herrera protesting not at all,
and came to work the following day with his hair cut. Nobody was disciplined for having
excessively long or disheveled hair. Clark testified that his boss, executive chef Mark Sherline,
asked him to “let [the matter] lie for now,” until they had a chance to discuss it further, and came
up with a “viable solution” for the problem. On cross-examination, Clark testified that prior to
talking with Beltran and Herrera, he had once asked another cook to wear a hairnet or cut his
hair, however, he could not recall this employee’s name. Further, he was forced to admit that
sus chef Wordell Freeman, who wears his hair in braids, does not wear a hairnet.

As | have done repeatedly, | continue to find Clark not to be credible. On the other hand,
| credit both Beltran and Herrera, as | find their testimony inherently plausible. The statements
attributed to Clark fit his pattern of seeking to harass those of his cooks who were supporting
the Union. Under the Wright Line standard, the General Counsel has established a prima facie
case. Clearly Beltran and Herrera were open union supporters and Clark was aware of their
sympathies. Clark’'s aggressive animus toward the Union has been set forth in detail above.
Further, the timing of Clark’s remarks to Beltran and Herrera place them in that several day
period during which Clark was committing other unfair labor practices, including threatening
union supporters with discharge. Having credited Beltran and Herrera that they were spoken to
individually, | conclude that Clark was treating them in a disparate fashion in requiring that they
wear hairnets. The wearing of hairnets was an adverse employment action, as it required
altering the appearance of the employees in a way they viewed as unpleasant. The nexus with
their union activity has been established through Clark’s union animus, the timing of the
incident, and the disparate treatment of Beltran and Herrera.

The General Counsel having established that union activity was a motivating factor in
Clark’s requirement that Beltran and Herrera wear hairnets, the burden shifts to the Respondent
to show that the action would have been taken, even in the absence of protected activity. Peter
Vitalie Company, Inc., supra. However, the Respondent has failed to do so. The only evidence
offered to rebut the General Counsel’'s case was Clark’s testimony, which | have found
incredible. There is simply no credible evidence that Beltran and Herrera were treated the same
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way as the other buffet employees. Further, there is no credible evidence that their hair was, in
fact, either excessively long or disheveled. As Chef Paul did not testify, Herrera’s testimony that
Paul told him his hair did not require the wearing of a hairnet remains unrebutted. Also, by
Clark’s own testimony, Chef Sherline felt the matter did not require immediate attention.

The Respondent having failed to establish by a preponderance of the evidence that it
would have required Beltran and Herrera to wear hairnets, even in the absence of their union
activity, the General Counsel’s prima facie case has not been rebutted. Accordingly, | conclude
that on about July 12, the Respondent changed the working conditions of its employees Jose
Beltran and Luis Herrera by requiring them to wear hairnets under threat of suspension, in
violation of Section 8(a)(1) and (3) of the Act, as alleged in paragraph 6(n) of the complaint.

Complaint paragraph 6(0) alleges that on about July 12, the Respondent issued its
employee Norma Quinones an unwarranted and undeserved verbal warning. This allegation is
premised on the same set of facts upon which complaint paragraph 5(ss) is based. In regard to
paragraph 5(ss), | previously concluded that room service manager Nick Della Penna
threatened busser Norma Quinones with unspecified reprisals for wearing a union button, in
violation of Section 8(a)(1) of the Act. In paragraph 6(0) the General Counsel alleges that the
same conduct by Della Penna also constitutes a violation of Section (8)(a)(3).

As is set forth in more detail above, | found that on July 12, during an interview with
Quinones to determine why she had clocked out of her shift more than once, Della Penna made
numerous references to her union button. She had only recently been reinstated to her position
by Bill Timmins, after being discharged for failure to follow proper clocking procedures.
According to Quinones, Della Penna mentioned that if the Union had been the employees’
collective bargaining representative, she would not have been given a “second chance.”
Further, Della Penna told Quinones that when Timmins saw her wearing the union button, he
would “be very disappointed, very betrayed.” Even Della Penna admitted telling Quinones that
by wearing the button she was “not showing [Timmins] much gratitude.”

In the process of making these statements, which | concluded constituted an unlawful
threat of unspecified reprisals for wearing a union button, Della Penna presented Quinones with
a “Coaching Document.” (G.C. Exh 7.) However, it is clear from the face of the document that
it constituted a “verbal” warning, reduced to writing, for a “Violation of Company/Department
Rules & Procedures.” The rules allegedly violated were, of course, the Respondent’s clocking
procedures. Although requested to do so, Quinones refused to sign the document.

As was noted earlier, Quinones had significant union activity, demonstrated by her
wearing the union button. Of course, Della Penna was aware of her union activity, commenting
specifically about her button. As those comments by Della Penna were unlawful by themselves,
they establish union animus. The receipt of the “verbal” warning was an adverse employment
action under the Respondent’s progressive disciplinary system. As the warning was issued at
the same time Della Penna made his unlawful threat of reprisals, the nexus with Quinones’
union activity is obvious. Thus, the General Counsel has demonstrated the necessary four
elements to establish a prima facie case that Quinones’ protected activity was a motivating
factor in the Respondent’s decision to issue her a “verbal” warning. Tracker Marine, supra.
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The Respondent has failed to rebut the General Counsel’s evidence. There was no
probative evidence offered to show that the issuance of the “verbal” warning was unrelated to
Quinones’ union activity.38 Of course, counsel for the Respondent takes the position that the
“Coaching Document” (G.C. Exh. 7.) was just that, and not a disciplinary warning of any kind.
Such an argument makes no sense, as it “flies in the face” of the printed document. Under the
heading “Type of Coaching,” are a number of categories from “verbal,” which was the box
checked, to “Suspension.” If the use of this form did not denote disciplinary action, than why
would the form offer the option of suspension? It would not.

The Respondent has failed to establish that it would have issued a “verbal” warning to
Quinones, even absent her union activity. Thus, the General Counsel’s prima facie case has
not been rebutted. Accordingly, | conclude that on July 12, the Respondent issued its employee
Norma Quinones an unwarranted and undeserved verbal warning in violation of Section 8(a)(1)
and (3) of the Act, as alleged in paragraph 6(o) of the complaint.

There are three separated complaint paragraphs regarding disciplinary action taken by
the Respondent against employee Luis Velasquez. As these actions are related because they
ultimately lead to Velasquez’ discharge, | will consider them in sequence. The three paragraphs
are as follows:

Complaint paragraph 6(k) alleges that on about July 6, the Respondent discharged its
employee Luis Velasquez and failed to reinstate him until on about July 17.

Complaint paragraph 6(p) alleges that on about August 9, the Respondent issued its
employee Luis Velasquez an unwarranted and undeserved final disciplinary warning.

Complaint paragraph 6(q) alleges that on about September 3, the Respondent
discharged its employee Luis Velasquez.

Luis Velasquez began his employment with the Respondent on August 1, 2000. His last
date of employment with the Respondent was approximately September 3, 2003. For much of
that time he was employed in the Spice Market Buffet as a food server. However, it is important
to note that when he testified at the hearing, the Charging Party had employed him for the
previous three months. As was noted earlier, during part of his employment with the
Respondent, Velasquez was a union committee leader. He began to wear the union button on
May 31, the start of the Union’s open organizing campaign.

It is the Respondent’s position that Velasquez was terminated because over time he
demonstrated numerous instances of poor service toward customers. Further, the Respondent
contends that during his employment Velasquez was given repeated opportunities to improve
his work performance, but failed to do so. As the Respondent’s defense is premised on this
argument, it is necessary to review his employment record both prior to and after the time he
engaged in union activity.

38 The Respondent never adequately explained how Quinones’ habit of multiple clock outs,
as opposed to a failure to clock out, was a significant problem for the Respondent. Where there
were multiple clock outs, Quinones was certainly not trying to “steal time” from the Respondent,
as the earliest of the times would be considered as the actual time she clocked out. Quinones
had testified that the reason she had started to use multiple clock outs was because employee
relations specialist Lae Wong had suggested this as a method to avoid failing to clock out,
which had led to Quinones’s original termination.
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On direct examination, Velasquez admitted being generally aware of customer
complaints against him before the start of the union campaign. Specifically, buffet supervisor
Debbie Heslop testified that on April 25, Velasquez had served a table with extremely dirty
glasses, and that the customers had complained to her. She testified that the customers were
very upset, going so far as to suggest to Heslop that because of the filthy condition of the
glasses that they might get “Aids.” The guests filled out an incident report, and Heslop decided
she would refund their money in an effort to mollify them. As a result of this incident, the
Respondent presented Velasquez with a “Coaching Document.” This document reflected on its
face that it was a “Final” warning for “substandard workmanship.” (Res. Exh. 32A.) Of course,
this incident occurred approximately one month before the start of the Union’s open organizing
campaign. Also, there was no evidence presented that Velasquez was in any way involved with
the Union at this period of time, or that the Respondent had any such indication. In any event,
as part of the discipline, Velasquez was given additional training. (Res. Exh. 33.) Heslop
testified that this “retraining” with an experienced, proficient server lasted several hours.

Following the date on which Velasquez began to wear the union button on a regular
basis, he again was the target of complaints by customers. On July 5 two men at Velasquez’
station complained about receiving dirty flatware. Velasquez testified that he saw buffet
supervisor Pamela Garrett speaking with the two men, and she told him about their complaint.
According to Velasquez, he replaced the flatware and apologized to the customers. However,
he testified that he overheard Garrett ask the customers several times whether they wanted to
fill out a complaint against him, and each time the customers refused, indicating that every thing
was fine. According to Heslop, she got involved in this incident when the buffet hostess, Rachel
Bonatafico, complained that Velasquez was trying to blame her for putting the dirty flatware on
the table. Heslop testified that at first the guests appeared satisfied that the flatware had been
replaced, but about 15 minutes later, one of the two customers asked her why the server
(referring to Velasquez) was mad at them. He was concerned enough to ask whether the
server might “spit” in the drinks. Later, the customer indicated that he was still bothered by the
way the server was acting. He allegedly told Heslop that the server kept coming up to the table
and asking if they saw who put the dirty silverware on the table, and insisting that it wasn’t him.

Heslop testified that she was concerned enough to take Velasquez off the table, telling
him to stay away from the customers. However, on the way out, the customer continued to
complain and Heslop asked him whether he would like to speak with the buffet manager, Keith
Kawana. The customer indicated he would, but Kawana was unavailable. As an alternative,
the customer wrote a statement of complaint.39 In that statement, the customer described his
server as being “hostile and upset,” and his attitude as “unpleasant and unprofessional.” (Res.
Exh. 27, “Voluntary Statement.”)

As a result of this incident, Velasquez was called to Kawana'’s office and in the presence
of Heslop and Garrett questioned about the complaint. Velasquez denied setting the table.
However, on the basis of the written complaint, Velasquez was given an “Investigative
Suspension.” (Res. Exh. 27, “Coaching Document.”) Both Heslop and the hostess, Rachel
Bonatafico, submitted written statements. (Res. Exh. 27, individual statements.) Two days
later, Velasquez was terminated for the incident. The “Personnel Action Form” indicated that he
had previously received a final written warning and retraining. (Res. Exh. 28.)

39 Over the objection of counsel for the Union, | permitted the Respondent to excise the
names of customers from complaint statement documents in an effort to maintain their privacy.
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Velasquez utilized the Respondent’s internal grievance process known as the “open
door,” by which he sought to be reinstated. According to Velasquez, he met with the vice-
president of food and beverage Brian Lerner and human resource representative Lai Wong on
July 16. As a result, Lerner ordered him reinstated with full back pay and benefits. The
“Management Open Door Tracking Form” signed by Lerner indicates that the “suspension [is]
reduced to a written warning about attitude only.” (Res. Exh. 29.) Velasquez returned to work
the following day. Unfortunately, this was not the end of customer complaints for him.

Heslop testified that when she arrived at work on August 7, the cashier told her that
there had been an incident the previous day with some customers and Velasquez. The cashier
informed Heslop that supervisor Pam Garrett had handled the matter by having the customers
return on this date for a complementary meal. Heslop was being given this information so that
she could make sure the customers got excellent service. When these customers arrived they
specifically asked to not be placed in Velasquez’ station, and to be seated “as far away from him
as [possible.]” Heslop described these guests as a husband and wife in their mid-30s from
Chicago. After Heslop apologized for the service they had received the day before, the
husband indicated that his wife was “absolutely terrified” of the server from the previous day.
He said that he couldn’t believe how the server had “intimidated” his wife. The husband
indicated that they had repeatedly asked for beverage refills and their plates to be picked up,
but the server failed to do it. Heslop seated them at another server’s station. However, prior to
leaving, the husband indicated a desire to speak to some high management official. Brian
Lerner was not available, and as an alternative the customers were give the option of filing a
written complaint. The husband indicated he wished to do so, as long as the server could not
find out who they were, their address, or phone number, as the wife was allegedly “terrified” of
the server. The husband then wrote out a complaint. (Res. Exh. 26, “Voluntary Statement.”)
According to Heslop, the following day she and supervisor Lila Dang met with Velasquez to
discuss the customers’ complaints. After the meeting Velasquez was issued a “Coaching
Document,” which indicated that he was being given a “final” warning for poor job performance.
(Res. Exh. 26.) On the document, Velasquez wrote down his contention that he had given the
customers good service.

Velasquez was in the process of scheduling another meeting with Brian Lerner under the
open door policy to seek to have his latest warning rescinded, when he received another
complaint. This incident occurred on August 30. According to Heslop, the customers were a
father and son. They complained that their server, who was Velasquez, had failed to bring them
orange juice as requested, and had given poor service. They had paid for the champagne
buffet, but allegedly Velasquez had not mentioned the champagne to them, informed them
where it could be found, or even where to go for food. They said that they had never received
such poor service before, and they were highly upset. Heslop testified that it is the server’s
responsibility to find out whether the customer wants an alcoholic drink, and, if so, to tell the
customer where the champagne bar is located. After the customer gets his first alcoholic drink
from the bar, the server will get refills for the customer. Velasquez disputes this and contends
that it is the hostess’ responsibility to inform the customer of the champagne and the location of
the bar.

In any event, the customers, who according to Heslop turned out to be VIPs, asked to
speak with her “boss.” Velasquez had by this time given the customers their juice, and he told
Heslop that there was “nothing wrong,” and everything was “fine.” However, from the
customers’ point of view this was apparently not so, as they continued to ask to speak to
someone of importance, like the hotel “president.” In an effort to mollify the guests, Heslop
invited them back the following day for a complimentary meal. They returned, but continued to
complain about the service from the day before. As Heslop could not provide them with a high
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management official, she asked whether, in the alternative, they would like to file a complaint.
They decided to do so, and one of the men wrote out their complaint about poor service. (Res.
Exh. 25, “Voluntary Statement.”) In his testimony, Velasquez disputed the contention that he
failed to give the customers good service. He indicated that any failure to promptly serve the
customers was simply the result of having to provide service first to others.

That same day at the end of the shift, Keith Kawana and Heslop met with Velasquez in
the buffet office to discuss the latest customer complaint. Ultimately, he was given a “Coaching
Document” with the punishment indicated as “Investigative Suspension” to begin September 3,
as a result of “substandard workmanship.” The document reported the complaints that the
customers made against Velasquez. (Res. Exh. 25.) Several days later, approximately
September 3 to 5, Velasquez was informed that he had been terminated. Subsequently,
Velasquez availed himself of the open door policy. However, both Brian Lerner and the
Respondent’s president, Bill Timmins, rejected his appeal. Finally, the appeal was denied at
“peer counseling,” which is apparently the final step in the Respondent’s internal grievance
process.

It is the Respondent’s position that Velasquez was terminated as a result of the
cumulative effect of the various customer complaints, and the disciplinary action that resulted.
In addition to the incidents of April 25, July 5, August 6, and August 30, all of which have been
discussed above, Heslop mention several other incidents with customers, which resulted in
Velasquez being disciplined. She testified about an incident on March 3, after which Velasquez
was disciplined for failing to properly service a guest. He was originally issued a written
coaching, however, it was ultimately reduced to a verbal coaching. (Res. Exh. 36.) Then again
on March 13, Velasquez was accused by customers of poor service. This also resulted in
discipline, initially a “final” coaching, but ultimately reduced to a written coaching. (Res. Exh.
37.) As with the April 25 incident, these two incidents in March occurred prior to the time that
Velasquez was engaged in union activity.

Under the Wright Line standard, the General Counsel has established a prima facie case
that Velasquez’ union activity was a motivating factor in the Respondent’s decision to issue the
three disciplinary actions against Velasquez alleged in the complaint. He was a union
committee leader, and wore the union button on a regular basis. Further, the Respondent was
aware of his union activity. Obviously, the three disciplinary actions alleged in the complaint,
two discharges and a warning, constituted adverse employment actions. | believe that the
fourth necessary element, a nexus between his protected activity and the discipline has also
been established. As should be apparent by this point, the Respondent’s supervisors
committed numerous unfair labor practices beginning with the start of the organizing campaign
on May 30. Among others, these included repeated acts of unlawful interrogation, threats,
promulgation and enforcement of a discriminatory and overly broad rule against wearing union
buttons or talking about the union, surveillance of union activities, promises of increased
benefits to abandon the union, establishing more onerous working conditions for union
supporters, and the unlawful discharge of at least one employee. Accordingly, | conclude that
the General Counsel has established by a preponderance of the evidence, that a motivating
factor in the Respondent’s decision to discipline Velasquez was his union activity. Tracker
Marine, supra.
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The General Counsel having established a prima facie case, the burden now shifts to
the Respondent to show that it would have taken the disciplinary action against Velasquez,
even in the absence of his union activity. Senior Citizens Coordinating Council of Riverbay, 330
NLRB 1100 (2000); Regal Recycling, Inc., 329 NLRB 355 (1999). The Respondent must
persuade by a preponderance of the evidence. Peter Vitalie Company, Inc., supra. In my view,
the Respondent has met this burden.

It is apparent to me, after hearing withess testimony and reviewing the various
disciplinary records, that Velasquez had a significant problem with his attitude in interacting with
customers. This was not an insignificant problem, as the primary goal of a food server is to
make the customers happy. Velasquez, to the contrary, seemed on a fairly regular basis to
make his customers unhappy. So unhappy at times that they saw fit to register written
complaints with the Respondent. Of the six disciplinary actions taken against Velasquez and
discussed above, three of them, the two in March and the one in April, took place before there
was any protected activity on the part of Velasquez. Thus, the General Counsel and the
Charging Party are unable to suggest that for these earlier incidents the Respondent’s
supervisors “set up Velasquez” by soliciting the customer complaints. That argument is used for
the incidents occurring after May 30. However, | do not believe the evidence supports the
argument. While | did not always find that Heslop was credible, | did accept her testimony that
she did not solicit the complaints, or do anything out of the ordinary in trying to mollify the angry
customers. Her testimony was inherently plausible, and supported by the various written
customer complaints. It is certainly reasonable to assume that a complaining customer would
want to talk with a manager, and when that manager was not available, would be given the
option of submitting a written complaint. The written complaints submitted by customers in the
Velasquez incidents certainly seem to show genuine unhappiness with the service they were
provided by Velasquez.

In her post-hearing brief, counsel for the Union contends that the Charging Party was
prejudiced by my ruling revoking her subpoena request for the complaining customers’ contact
information. | am of the view that the privacy interests of the individual customers out way any
potential injury to the Charging Party or Velasquez by my denial of the information sought by
counsel. After all, the customer complaints were not admitted into evidence for the truth of the
matters asserted in those documents, for which they would have surely constituted hearsay,
but, rather, to show that a complaint was registered, upon which management’s action was
based. An examination of those customers could have only benefited the Union minimally, but it
had the potential to greatly inconvenience the customers, who were totally removed from this
proceeding.

Counsel for the Respondent asks the question in his post-hearing brief, “How many
chances should one employee get?” It is a good question in connection with Mr. Velasquez. As
noted above, the Respondent issued at least six disciplinary actions against him for poor work
performance from the period of March to September, six months. Clearly, this was an average
of one a month. This was quite a number, especially where the Employer utilizes a system of
progressive discipline. In fact, had the Respondent not exercised leniency and reduced the
disciplinary level of several of the actions, Velasquez would have been at the discharge stage in
the process much earlier. As noted above, the first discharge on July 6 was rescinded and
reduced to a written warning. There were several other such reductions as mentioned above,
and after one, the Respondent went through the trouble of “retraining” Velasquez, who should
have been by this time an experienced server. In my view, these were not the actions of an
employer, which was interested only in retribution. Rather, it is apparent to me that the
Respondent’'s managers held out hope until the end that Velasquez could be a productive
employee.
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The Charging Party’s counsel argues that the Respondent treated Velasquez in a
disparately harsh manner. | see no evidence of this. To the contrary, as | have just indicated, if
anything the Employer’s supervisors repeatedly gave Velasquez chances to improve his
performance, which he was not technically entitled to under the progressive discipline system.
Also, it is difficult to compare Velasquez’ discipline with that of other employees, as there was
no indication that any other server had as many customer complaints registered against him.

In an effort to show disparate treatment, counsel for the Charging Party attempted to
introduce rebuttal testimony from food server Elmer Portillo, who had apparently served
supervisor Brian Lerner beverages in dirty glasses. | sustained an objection from counsel for
the Respondent that such evidence was not proper rebuttal evidence. However, in her post-
hearing brief, counsel for the Charging Party has cited a Board case standing for the proposition
that the General Counsel is not required to prove disparate treatment as part of the initial
showing of antiunion discrimination. Avondale Industries, Inc., 329 NLRB 1064,1066 fn.9
(1999). Having reviewed that case, it is apparent to me that my ruling excluding the testimony
as rebuttal evidence was in error. However, | consider it to have been “harmless error.” The
offer of proof by counsel was that if given the opportunity to testify, Portillo would say that after
giving Lerner the dirty glasses, he was told by supervisor Keith Kawana to correct his
deficiencies, but “not to worry about it,” and that no discipline was issued. Assuming that
Portillo would have testified as counsel indicated in her offer of proof, does not in my view
establish disparate treatment. The situations are not analogous. Lerner was a supervisor, not a
customer, and while he should certainly not be served beverages in dirty glasses, the
Respondent would not be in jeopardy of losing Lerner’s business, as it would by making such a
mistake with a private customer. | can certainly see how the Respondent’s supervisors would
have reasonably judged the situation with Lerner not as significant as when an outside customer
was involved.

This brings me back to the heart of the Respondent’s argument. Velasquez’' customer
relations skills appeared to be awful. From the number of customer complaints, he had failed in
the food server's most basic requirement, making the customer happy. It did appear that a
significant number of his customers were quite unhappy with the service they received from him.
Half the customer complaints against Velasquez, of which | am aware, occurred before he was
engaged in any union activity. This greatly undermines the General Counsel and the Union’s
argument that he was being “set up” by management because he engaged in protected activity.
The Respondent has persuasively established by a preponderance of the evidence that it would
have made the same three decisions to discipline Velasquez, including the final decision to
terminate him, even without any protected activity. T & J Trucking Co., 316 NLRB 771 (1995).

In summary, | find and conclude that counsel for the General Counsel has established a
prima facie case that union activity was a “motivating factor” in the Respondent’s three
decisions to discipline Velasquez as alleged in the complaint. However, | further find that the
Respondent has established by a preponderance of the evidence that it would have made the
same three decisions to discipline Velasquez, including the final decision to terminate him, even
in the absence of his union activity. Accordingly, | shall recommend that complaint paragraphs
6(K), (p), and (q) be dismissed.

It is alleged in complaint paragraph 6(r) that on about September 9, the Respondent
discharged its employee Socrates Oberes. As | have noted in detail above, Oberes was
employed as a busser in the buffet. He was also a union committee leader who began to wear
the union button relatively late in the organizing campaign, on August 2. | previously concluded
that buffet manager Keith Kawana violated the Act on August 22 and 24 by promising certain
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benefits to Oberes if he would abandon his support for the Union, and on September 5 by
interrogating and threatening Oberes with reprisals because of his support for the Union. Itis
important to bear these dates in mind, because shortly thereafter, on September 9, Oberes was
terminated.

Oberes testified that on August 28 he requested a day of “paid time off” (PTO) to attend
a cash drawing at the casino. Unfortunately, he made a mistake when filling out the request
form, listing the day he wished to take off as November 7, rather than the correct date of
September 7. (G.C. Exh. 12.) In the belief that he had the day off, Oberes attended the cash
drawing on September 7. After the drawing he went home, but returned to the hotel that
evening. It was then that a coworker informed him that he was in trouble for missing work that
day. Oberes sought out supervisors Lila Dang and Pamela Garrett in the buffet, and Dang told
Oberes that he had been listed as a “no- call, no-show,” and he should speak with Keith
Kawana the following day. The next day, Oberes explained to Kawana that he had not
intentionally missed work, and he showed Kawana the cash drawing announcement, and told
him about the mistake on his PTO form. However, according to Oberes, Kawana ignored his
explanation, said that he was required to follow procedure, and gave Oberes a notice
suspending him indefinitely. On September 9, Kawana called Oberes and informed him that he
was fired. Oberes appealed his discharge through the Respondent’s internal grievance
procedure, the “open door.” As a result of that appeal, he was eventually reinstated with back
pay by the Respondent’s president, Bill Timmins.

Kawana did not testify about Oberes’ termination, and there was no evidence offered by
the Respondent in defense of the discharge. Oberes’ testimony stands unrebutted.

Under the Board’s Wright Line standard, the General Counsel has established a prima
facie case that Oberes’ union activity was a motivating factor in the Respondent’s decision to
fire him. Oberes was a union supporter and the Respondent was well aware of his union
sympathies. Obviously, the termination was an adverse employment action. Further, | believe
that equally obvious was the nexus with Oberes’ union activity. The timing of the discharge was
highly suspect, coming within a matter of several weeks to several days of the time that Kawana
was committing unfair labor practices directed to Oberes. Animus toward the Union by Kawana
and certain other of the Respondent’s supervisors has been amply demonstrated. It also
appears that there was disparately harsh treatment of Oberes, who had inadvertently missed
one day of work. He testified that busser Nancy Portillo had missed a scheduled day of work on
October 5, but was neither suspended nor fired. Finally, it does not appear that the Respondent
bothered to follow its progressive discipline system in disciplining Oberes. There was no
evidence offered to show that he had received any other discipline prior to the termination, nor
any evidence that missing one day of work warranted immediate termination. (G.C. Exh. 5,
“Policy and Procedure Manual.”)

The General Counsel, having met his burden of establishing that the Respondent’s
action in discharging Oberes was motivated, at least in part, by anti-union considerations, the
burden now shifts to the Respondent to show that it would have taken the same action absent
the protected conduct. Senior Citizens Coordinating Council of Riverbay Community, supra;
Regal Recycling, Inc., supra. The Respondent must persuade by a preponderance of the
evidence. Peter Vitalie Company, supra. Having offered no evidence at all about the Oberes
termination, the Respondent has obviously failed to meet its burden.

The record simply does not support the firing of Oberes for what appears to have been
nothing more than an innocent mistake. The termination is in contradiction to the Respondent’s
established, written progressive discipline policy, and certainly seems unduly harsh and
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disparate. The General Counsel’s prima facie case has not been rebutted, as the Respondent
offered no evidence in its defense. The reason given to Oberes for the termination is pretextual.
It is, therefore, appropriate to infer that the Respondent’s true motive was unlawful, that being
because of union activity. Williams Contracting, Inc., 309 NLRB 433, fn.2 (1992); Limestone
Apparel Corp., 255 NLRB 722 (1981), enfd 705 F.2d 799 (6™ Cir. 1982); Shattuck Denn Mining
Corp., v. NLRB, 362 F.2d 466, 470 (9" Cir. 1966). Accordingly, | conclude that on about
September 9, the Respondent discharged its employee Socrates Oberes, in violation of Section
8(a)(1) and (3) of the Act, as alleged in paragraph 6(r) of the complaint.40

C. Summary

As is reflected above, | recommend dismissal of the following paragraphs of the
complaint: 5(g)(1) & (2), (h), (1), (M)(2), (0)(1) & (2), (P)(1) &(2), (1), (W), (X), (¥). (2), (cC)(2), (F),
(hh), (i), (1, (mm), (nn), (pp), (qa), (uu), (yy); and 6(a), (c), (&), (9). (i), (K), (1), (p), and (q).

Further, | find that the Respondent has violated Section 8(a)(1) of the Act as alleged in
the following complaint paragraphs: 5(a), (b), (c)(1) & (2), (d), (e)(1), (2), & (3), (), (j)(2), (2) &
(3), (k)(1), (2), & (3), (N(1) & (2), (M)(1), (N)(1) & (2), (P)(3) & (4), (a)(2), (5), (1), (u), (V)(2), (2), &
(3). (aa), (bb), (cc)(1), (dd), (ee), (ii), (kk)(1), (2), & (3), (00), (r1), (s8), (t), (W), (Ww), (xX), (22),
(aaa), (bbb)(1) & (2), and (ccc). Also, I find that the Respondent has violated Section 8(a)(3)
and (1) of the Act as alleged in paragraphs 6(d), (f), (h), (j), (m), (n), (o), and (r) of the complaint.

Counsel for the General Counsel withdrew complaint paragraphs 5(q)(2), (gg)(1), (2), &
(3); and 6(b), and (s).

Conclusions of Law

1. The Respondent, Aladdin Gaming LLC, is an employer engaged in commerce within
the meaning of Section 2(2), (6) and (7) of the Act.

2. Local Joint Executive Board of Las Vegas, Culinary Workers Union, Local 226 and
Bartenders Union, Local 165, AFL-CIO, a/w Hotel Employees and Restaurant Employees
International Union, AFL-CIO, is a labor organization within the meaning of Section 2(5) of the
Act.

3. By the following acts and conduct the Respondent has violated Section 8(a)(1) of the
Act:

(a) Interrogating its employees about their union membership, activities and sympathies;

(b) Promulgating and enforcing an overly broad and discriminatory rule prohibiting its
employees from wearing union buttons;

(c) Threatening its employees with unspecified reprisals if they continued to support the
Union;

(d) Threatening its employees with unspecified reprisals for wearing union buttons;

40 The General Counsel withdrew complaint paragraph 6(s). See G.C. Exh. 2.
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(e) Informing its employees that it would be futile for them to select the Union as their
bargaining representative;

() Threatening its employees with discharge or other disciplinary action because of their
union activities and support;

(g) Threatening its employees with closure of the facility because of their union activities
and support;

(h) Promulgating and enforcing an overly broad and discriminatory rule prohibiting its
employees from talking about the Union;

(i) Soliciting employee complaints and grievances, and promising its employees
increased benefits and improved terms and conditions of employment if they refrain from
supporting the Union;

() Engaging in surveillance of its employees’ union activities;

(k) Promulgating and enforcing an overly broad and discriminatory rule limiting the
amount of time its employees can spend in the employee dinning room (EDR) before their shifts
begin and after their shifts end; and

(I) Granting its employees a benefit by implementing a shift change in order to
encourage them to cease supporting the Union.

4. By the following acts and conduct the Respondent has violated Section 8(a)(3) and (1)
of the Act:

(a) Issuing its employee Joe Trevino an unwarranted and undeserved disciplinary
warning;

(b) Imposing more onerous working conditions on its employee Jose Beltran by requiring
him to work periods of time by himself at his station;

(c) Changing the working conditions of its employee Elisabeth Peuser by more strictly
enforcing a work rule against her regarding hair length;

(d) Discharging its employee Pablo Blanco;

(e) Imposing more onerous working conditions on its employee Luis Herrera by telling
him to work during his lunch break;

(f) Changing the working conditions of its employees Jose Beltran and Luis Herrera by
requiring them to wear hairnets;

(9) Issuing its employee Norma Quinones an unwarranted and undeserved verbal
warning; and

(h) Discharging its employee Socrates Oberes.

(5) The above unfair labor practices affect commerce within the meaning of Section 2(6)
and (7) of the Act.

75



10

15

20

25

30

35

40

45

50

JD(SF)-40-04

(6) The Respondent did not otherwise violate Section (8)(a)(1) and (3) of the Act.
Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

I have found the Respondent to have discriminatorily suspended/discharged its
employees Pablo Blanco and Socrates Oberes. However, an order of reinstatement is not
required, as at the time of the hearing both employees testified that they had already been
reinstated to their former positions. Further, Oberes indicated that he had been reinstated with
full back pay and other benefits. On the other hand, Blanco testified that his reinstatement was
without back pay and benefits. Therefore, my recommended order requires the Respondent to
make Blanco whole for any loss of earnings and other benefits, computed on a quarterly basis
from the date of his suspension/discharge to the date the Respondent reinstated him, less any
net interim earnings as prescribed in F.W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
computed in New Horizons for the Retarded, 283 NLRB 1173 (1987).

I have also found the Respondent to have discriminatorily issued disciplinary warning
notices to its employees Joe Trevino and Norma Quinones. Therefore, the recommended order
requires the Respondent to expunge from its records any reference to the suspension/discharge
of Blanco and Oberes, as well as to the disciplinary warning notices issued to Trevino and
Quinones. The Respondent shall provide the four employees with written notice of such
expunction, and inform them that the unlawful conduct will not be used as a basis for further
personnel actions against them. Sterling Sugars, Inc., 261 NLRB 472 (1982). Further, the
Respondent must not make reference to the expunged material in response to any inquiry from
any employer, employment agency, unemployment insurance office, or reference seeker, or use
the expunged material against the four employees in any other way.

Finally, the Respondent shall be required to post a notice that assures its employees
that it will respect their rights under the Act.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended41

ORDER

The Respondent, Aladdin Gaming LLC, its officers, agents, successors, and assigns,
shall

1. Cease and desist from:

(a) Interrogating its employees about their union membership, activities, and sympathies;

41 1f no exceptions are filed as provided by Section 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Section
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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(b) Promulgating and enforcing an overly broad and discriminatory rule prohibiting its
employees from wearing union buttons;

(c) Threatening its employees with unspecified reprisals if they continued to support the
Union;

(d) Threatening its employees with unspecified reprisals for wearing union buttons;

(e) Informing its employees that it would be futile for them to select the Union as their
bargaining representative;

() Threatening its employees with discharge or other disciplinary action because of their
union activities and support;

(9) Threatening its employees with closure of the facility because of their union activities
and support;

(h) Promulgating an overly broad and discriminatory rule prohibiting its employees from
talking about the Union;

(i) Soliciting employee complaints and grievances, and promising its employees
increased benefits and improved terms and conditions of employment if they refrained from
supporting the Union;

() Engaging in surveillance of its employees’ union activities;

(k) Promulgating and enforcing an overly broad and discriminatory rule limiting the
amount of time its employees can spend in the employee dinning room (EDR) before their shits
begin and after their shifts end;

() Granting its employees a benefit by implementing a shift change in order to
encourage them to cease supporting the Union;

(m) Imposing more onerous working conditions on its employees because of their union
activities and sympathies;

(n) Changing the working conditions of its employees by more strictly enforcing work
rules because they engaged in union activities;

(o) Issuing its employees unwarranted and undeserved disciplinary warnings because of
their union activities and support;

(p) Suspending, discharging, or otherwise discriminating against any of its employees
because of their union activities or support; and

(q) In any like or related manner interfering with, restraining, or coercing its employees in
the exercise of the rights guaranteed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act:
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(a) Make Pablo Blanco whole for any loss of earnings and other benefits suffered as a
result of the discrimination against him, in the manner set forth in the remedy section of this
decision;

(b) Within 14 days from the date of this Order, remove from its files any reference to the
unlawful suspensions/discharges of Pablo Blanco and Socrates Oberes, and the unwarranted
and undeserved disciplinary warning notices issued to Joe Trevino and Norma Quinones, and
within 3 days thereafter notify them in writing that this has been done and that the unlawful
employment action will not be used against them in any way;

(c) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order;

(d) Within 14 days after service by the Region, post at its facility in Las Vegas, Nevada
copies of the attached notice marked “Appendix”42 in both English and Spanish. Copies of the
notice, on forms provided by the Regional Director for Region 28, after being signed by the
Respondent's authorized representative, shall be posted by the Respondent immediately upon
receipt and maintained for 60 consecutive days in conspicuous places including all places
where notices to employees are customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these proceedings, the Respondent has
gone out of business or closed the facility involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice to all current employees and former
employees employed by the Respondent at any time since May 30, 2003; and

(e) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint be dismissed insofar as it alleges
violations of the Act not specifically found.

Dated at San Francisco, California on May 28, 2004.

Gregory Z. Meyerson
Administrative Law Judge

42 If this Order is enforced by a Judgment of the United States Court of Appeals, the words
in the notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD”
shall read “POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES COURT OF
APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has ordered us to
post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection

Choose not to engage in any of these protected activities
WE WILL NOT do anything that interferes with these rights. Specifically:
WE WILL NOT coercively question you about your support for, or activities on behalf of, the Local Joint
Executive Board of Las Vegas, Culinary Workers Union, Local 226 and Bartenders Union, Local 165,
AFL-CIO, a/w Hotel Employees and Restaurant Employees International Union, AFL-CIO (the Union), or
any other union.
WE WILL NOT announce and enforce a rule prohibiting you from wearing union buttons.

WE WILL NOT announce and enforce a rule prohibiting you from talking about the Union, or any other
union.

WE WILL NOT announce and enforce a rule limiting the amount of time that you can spend in the
employee dinning room (EDR) before your shift begins and after your shift ends.

WE WILL NOT threaten you with unspecified reprisals for continuing to support the Union, or any other
union.

WE WILL NOT threaten you with unspecified reprisals for wearing union buttons.

WE WILL NOT threaten you with discharge or other disciplinary action because of your support for, or
activities on behalf of, the Union, or any other union.

WE WILL NOT threaten you with closing the hotel-casino because of your support for, or activities on
behalf of, the Union, or any other union.

WE WILL NOT inform you that it would be futile for you to select the Union as your bargaining
representative.

WE WILL NOT engage in surveillance of your union activities.

WE WILL NOT encourage you to make complaints, and promise you increased benefits and improved
terms and conditions of employment, if you will refrain from supporting the Union, or any other union.

WE WILL NOT grant you increased benefits and improved terms and conditions of employment in order
to encourage you to cease supporting the Union, or any other union.
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WE WILL NOT issue you an unwarranted and undeserved disciplinary warning notice because of your
activities on behalf of, and support for, the Union, or any other union.

WE WILL NOT impose more difficult working conditions on you because of your activities on behalf of,
and support for, the Union, or any other union.

WE WILL NOT change your working conditions by more strictly enforcing a work rule against you
because of your activities on behalf of, and support for, the Union, or any other union.

WE WILL NOT suspend, discharge, or otherwise discipline you because of your activities on behalf of,
and support for, the Union, or any other union.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the exercise of the
rights guaranteed you by Federal labor law.

WE WILL make Pablo Blanco whole for any loss of earnings and other benefits resulting from his unlawful
suspension/discharge, less any net interim earnings, plus interest. (Pablo Blanco has already been
reinstated to his former position.)

WE WILL make Socrates Obers whole for any loss of earnings and other benefits resulting from his
unlawful suspension/discharge (to the extent he has not already been made whole), less any net interim
earnings, plus interest. (Socrates Obers has already been reinstated to his former position.)

WE WILL rescind the unwarranted and undeserved disciplinary warning notices issued to Joe Trevino
and Norma Quinones.

WE WILL, within 14 days from the date of the Board’'s Order, remove from our files any reference to the
unlawful suspensions/discharges of Pablo Blanco and Socrates Obers, and the unwarranted and
undeserved disciplinary warning notices issued to Joe Trevino and Norma Quinones; and WE WILL,
within 3 days thereafter, notify them in writing that this has been done and that the unlawful employment
action will not be used against them in any way.

ALADDIN GAMING LLC

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations
Act. It conducts secret-ballot elections to determine whether employees want union representation and it investigates and
remedies unfair labor practices by employers and unions. To find out more about your rights under the Act and how to file a
charge or election petition, you may speak confidentially to any agent with the Board’s Regional Office set forth below. You may
also obtain information from the Board’s website: www.nlrb.gov.

2600 North Central Avenue, Suite 1800, Phoenix, AZ 85004-3099
(602) 640-2160, Hours: 8:15 a.m. to 4:45 p.m.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
COMPLIANCE OFFICER, (602) 640-2146.


http://www.nlrb.gov/
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
SAN FRANCISCO BRANCH OFFICE

ALADDIN GAMING LLC

and Cases 28-CA-18851
28-CA-19017

LOCAL JOINT EXECUTIVE BOARD OF LAS VEGAS,
CULINARY WORKERS UNION, LOCAL 226 and
BARTENDERS UNION, LOCAL 165, AFL-CIO, a/w
HOTEL EMPLOYEES and RESTAURANT
EMPLOYEES INTERNATIONAL UNION, AFL-CIO
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